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Picketing By An Uncertified Union: 
The New Section 8(b) (7) 


Condensed from an article by Allen H. Duffy, published 
in 69 Yale Law Journal 1393-1427 (July, 1960), and 
printed with permission from Yale Law Journal. Business 
address: 401A Yale Station, New Haven, Connecticut. 
Single copy price, $2.00; bound reprint, $1.25. 


The union picket line was subjected by Congress to 
new federal controls in the 1959 amendments to the 
national labor acts. There has been a growing recog- 
nition that, in some contexts, picketing is potentially 
destructive of the climate for collective bargaining 
and free unionism which it was the purpose of the 
federal legislation to create. One such context is that 
in which a picket line is conducted by a union which 
has not been recognized as a bona fide bargaining 
representative by the employer picketed nor by a 
majority of his employees. 

Section 8(b)(4)(C) of the Taft-Hartley Act, by its 
terms, prohibits picketing when another union is cur- 
rently certified by the NLRB as the bargaining repre- 
sentative of the employees of the employer picketed. 
But the widely held view that these provisions of Taft- 
Hartley were inadequate to remedy the abuses of 
picketing by a nonrecognized union was reinforced by 
the 1958-1959 hearings of the McClellan Committee. 
This comment will seek to analyze and evaluate sec- 
tion 8(b)(7), which makes certain picketing by a non- 
recognized union an unfair labor practice, and an 
amendment to section 10(1), which provides for man- 
datory injunctions against unfair labor practice picket- 
ing. 
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INDUSTRIAL RELATIONS DIGEST 
THE PREAMBLE TO SECTION 8(b)(7) 


Section 8(b)(7) is divided into two parts: a pre- 
amble which describes generally the union activity 
comprehended by the section, and, next, three specific 
situations in which such activity is prohibited. 

Before union activity may be examined in light of 
8(b)(7)’s specific provisions, it must first pass 
through the screening process required by the lan- 
guage of the preamble. An attempt will therefore 
be made to ascertain which union activities will sur- 
vive this process. At the outset, it should be noted 
that the preamble taken alone places no prohibitions 
on union activity. 

For the first time in the history of the national 
labor acts, the 1959 amendments include the term “to 
picket.” Neither previous case law nor expressions 
of congressional intent would seem to afford substan- 
tial guidance to the NLRB and the courts in defining 
this term. Indeed, the congressional proceedings indi- 
cate no awareness that the new section poses this 
threshold definitional problem. 

American labor law would afford many precedents 
for an expansive definition of picketing. The general 
view of the common-law courts was that any union ac- 
tivity having an effect like that of the traditional 
picket line was to be classified as picketing. For ex- 
ample, visitation of nonstriking employees in their 
homes by union men has been labelled picketing. If 
there were a voluntary interunion agreement not to 
cross each other’s picket lines, one union might put 
up a “constructive” picket by notifying other unions 
of their dispute, using some form of communication 
other than the picket line, such as the telephone, or a 
poster placed near the employer’s premises. 

But the term picketing as employed in 8(b)(7) 
would seem intended to refer to a narrower range of 
activity. The common understanding of that term, 
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PICKETING UNDER 8(b) (7) 


more readily imputable to Congress, is a group of 
men bearing signs and patrolling in the immediate 
vicinity of the employer’s premises to discourage em- 
ployees and others from entering upon those premises. 
By referring to “publicity other than picketing” in the 
1959 amendments, Congress seemed to regard “picket- 
ing” as a specific kind of publicity, focusing, it would 
seem, on the form rather than the result of such pub- 
licity. 

The distinction between picketing and “other pub- 
licity” might be given content by reference to the 
Supreme Court’s attempt to distinguish picketing from 
forms of speech protected by the first amendment. 
Underlying is an element of intimidation resulting 
from the physical presence of the pickets or the herit- 
age of the union picket line tainted with bloodshed and 
violence. 

A definition of picketing which takes account of the 
Supreme Court’s view would seem to require two, and 
only two, essential elements: (1) a union man or men 
reasonably identifiable as such; (2) located within the 
immediate vicinity of the employer’s premises. Since 
picketing today is no longer necessarily or even often 
associated with violence or physical restraints, the 
number of men employed would seem irrelevant. And 
the carrying of signs does not seem essential to picket- 
ing since a definition so limited would be open to cir- 
cumvention by use of such easy substitutes as the dis- 
tribution of circulars, the wearing of identifying 
apparel, or oral announcements; so long as the man 
or men are reasonably identifiable as pickets, the 
necessary confrontation and notification will occur. 

If this definition of “picketing” is applied under 
section 8(b)(7), union publicity which does not con- 
tain the two essential ingredients would fall outside 
the prohibitions of that section. Section 8(b)(7) con- 
tains language which arguably excludes some picket- 
ing from its operation, that is, picketing which does 
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not have “an object of forcing or requiring” either 
the employer or his employees. These terms appeared 
in section 8(b)(4) of Taft-Hartley. Their meaning 
was never given explicit consideration when applied 
to picketing. In fact, both the NLRB and the courts 
adopted the assumption, often implicitly, that all pick- 
eting inherently forces or requires, and this assump- 
tion seems proper. 

By its terms, the statute seems to comprehend pick- 
eting only when it has one of two expressly defined 
objects; (1) forcing or requiring “an employer to 
recognize or bargain with a labor organization” (com- 
monly known as “recognition” picketing), or (2) 
forcing or requiring “the employees of an employer 
to accept or select such labor organization as their col- 
lective bargaining representative” (commonly known 
as “organizational” picketing). Although the differ- 
ence between objects (1) and (2) would seem virtually 
impossible to ascertain in most picketing situations, 
this dual statement of proscribed objects serves the 
very useful function of eliminating the necessity, which 
has plagued the Board and courts under other sec- 
tions of the act, of making the “recognitional” “organi- 
zational” distinction. As interpreted by NLRB deci- 
sions under Taft-Hartley, the two objects specified 
in 8(b)(7) are broad enough to comprehend most 
picketing. It would seem proper to allow the union 
to prove that its picketing does not have one of the 
two objects defined in 8(b)(7). Admittedly, whenever 
the picketed employer’s employees are not organized 
or do not have a certified bargaining representative, 
the union’s burden of proof will be a heavy one, but 
this is no reason to deny the opportunity. 

The concluding clause of the preamble excludes from 
the operation of 8(b)(7) picketing undertaken by a 
union which is currently certified by the NLRB as the 
employees’ bargaining representative. Thus, even if 
the picketing union represents a clear majority of the 
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employees, it will not be immune from section 8(b) (7) 
unless it has gone through the additional formality 
of being certified. This represents a significant change 
from the rule enunciated by the Board in the picketing 
cases decided under 8(b)(1)(A) of Taft-Hartley, in 
which a majority union was immune before it had been 
certified, or when, because of noncompliance with the 
noncommunist affidavit requirement, certification was 
not possible. 

“Currently certified” in this concluding clause ad- 
mits of two possible interpretations. Traditionally, 
certification is viewed as perpetual in the absence of 
an intervening election. On the other hand, it might 
be argued that a union is “currently certified” for 
8(b)(7) purposes only so long as Board rulings pro- 
hibit an election challenging its status as certified 
bargaining representative (the certification or con- 
tract-bar rule). According to this view, an incumbent 
union would be immune from 8(b)(7) only during the 
period presently provided by those rules. It could be 
argued that a certified union’s immunity from section 
8(b)(7) is based on its majority status, and that the 
presumption of its majority status should end after 
a year. Thus the employer would be able to invoke 
8(b)(7) against picketing by a certified union if he 
had good faith doubt of its majority status, or if he 
could prove that the union no longer represented a 
majority. This result may be dictated by the act’s 
policy of protecting an employer and his employees 
against picketing by a minority union. 

On the other hand, there is some support for the 
view that, under section 8(b)(7), the NLRB should 
abide by the long-standing rule that a union is “cur- 
rently certified” until some formal act of decertifica- 
tion occurs or until the union becomes defunct. This 
rule was adopted by the Board in cases arising under 
8(b)(4)(C) of Taft-Hartley. 
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Picketing of an Employer With an Existing Collective 
Bargaining Relationship or Within One Year of 
an Election: 8(b)(7)(A) and 8(b) (7) (B) 


Both Taft-Hartley and the new 8(b)(7) reflect con- 
gressional desire to circumscribe picketing most 
scrupulously when the employer is already bargaining 
with a union legitimately representing his employees. 
Subsection 8(b)(7)(A) prohibits picketing 


where the employer has lawfully recognized in 
accordance with this Act any other labor organi- 
zation and a question concerning representation 
may not appropriately be raised under section 
9(c) of this Act. 


The second clause of the subsection identifies, by 
reference to Board rules under section 9(c), the nature 
of the employer’s recognition of the incumbent union 
which may serve to insulate him from picketing. The 
only acts of recognition which would meet this test 
are, first, the signing of a collective bargaining agree- 
ment and second, certification of the results of a repre- 
sentation election in which the union obtains a major- 
ity. Under present Board rulings, which are not 
statutory and can be altered as the Board sees fit, the 
signing of a collective bargaining contract normally 
forecloses a question of representation for two years 
(the “contract bar” rule) and certification bars a 
question of representation for one year (the “certifica- 
tion bar” rule). 

Subsection 8(b)(7)(B), which has no previous par- 
allel in the labor statutes, prohibits picketing 


where within the preceding twelve months a valid 
election under section 9(c) of this Act has been 
conducted .... 


This subsection will presumably be invoked only when 
the employees have rejected unionization in a Board 
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election, since, if any union obtains a majority, certi- 
fication will occur and subsequent picketing by rival 
unions will be barred under the certification-bar peri- 
od under 8(b)(7)(A). The statute apparently pro- 
hibits all picketing for one year, even picketing by a 
union other than the one which lost the election. 

The effect of 8(b)(7)(A) and 8(b)(7)(B) is, there- 
fore, to afford immunity from organization-recogni- 
tion picketing in three different situations for three 
different periods of time. When an employer signs 
a collective bargaining agreement his shop is immune 
during the contract-bar period, probably for two years. 
After an election in which the union obtains a major- 
ity, the shop is immune for one year after final certi- 
fication of the results. After an election in which a 
majority of the employees reject union organization, 
the immunity extends for one year from the date of 
balloting. 

These limitations on picketing must take into ac- 
count the possibility that an election or the signing 
of a contract may be a subterfuge designed to insulate 
the shop from legitimate union organizing efforts. A 
“recognized” incumbent union may be largely a man- 
agement creation—a “company union”—and the con- 
tract may be a sham—a “sweetheart” contract. A 
losing election can become a union-busting device for 
employers and a tactical weapon for rival unions 
competing to organize the employer’s shop. 

If 8(b)(7)(A) “recognition” is based upon the mak- 
ing of a contract with a “company union” or a minor- 
ity union, the statute provides an easy avenue of 
challenge. Such “recognition” is an employer unfair 
labor practice under section 8(a)(2). The 1959 amend- 
ment to section 10(1) provides that an 8(b)(7) injunc- 
tion may not be issued if the General Counsel has 
issued a section 8(a)(2) unfair labor practice com- 
plaint. Thus by filing an 8(a)(2) charge, the union 
can secure a prior determination that picketing will 
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not be enjoined even though section 8(b)(7) does 
apply and an unfair labor practice proceeding may be 
initiated against it. The statute seems to overcompen- 
sate at this point, for it apparently allows the picket- 
ing union to continue picketing until final adjudication 
of the 8(b)(7) complaint, on the average, more than 
a year. Even if the picketing union petitions for an 
election, and then loses the election, the amendment 
to section 10(1) would still prevent the Board from 
seeking to enjoin further picketing under 8(b)(7)(B) 
(within twelve months of a “valid election”), since 
the 10(1) proviso prohibits all 8(b)(7) injunctions 
during pendency of the 8(a)(2) complaint. 

If an injunction is sought under 8(b)(7)(A) on the 
ground that the incumbent union has been certified 
pursuant to a Board election, or under 8(b)(7)(B) 
because a valid election has been held within the last 
twelve months, the picketing union must attack the 
validity of the election in order to escape a temporary 
injunction. The only alternative open to the union, 
therefore, is to put up a picket and then raise the 
invalidity of the election as a defense when the 8(b) (7) 
complaint is filed against it. Subsection 8(b)(7)(A) 
prohibits picketing only when the incumbent union has 
been “lawfully” recognized and 8(b)(7)(B) only when 
there has been a “valid” election. These two terms, 
the former of which had no parallel in the Taft-Hart- 
ley precursor of 8(b)(7)(A), would be surplusage if a 
re-examination of the events surrounding the election 
were not allowed. 

In decisions interpreting section 9(c)(3) “valid elec- 
tion” has never been construed to allow re-examination 
of a prior election unless objections to the election 
were raised within five days of the balloting. The 
policy supporting this rule has been the desire for 
administrative finality when the Board certifies elec- 
tion results. To allow the union to reopen the election 
through the device of an 8(b)(7) defense would carve 
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out a significant exception to this policy. Neverthe- 
less, a broader reading of “valid election” than in 
9(c)(3) cases may be justified by the fact that more 
is at stake when the issue is raised in an 8(b)(7)(B) 
proceeding. 

If an 8(b)(7)(A) complaint is not issued because 
“onlawful” recognition is found, the picketing may 
continue despite an employer’s existing contractual 
relationship with the incumbent union. The continued 
picketing will fall within the terms of 8(b)(7)(C), 
which may require that an expedited election be held 
in which the picketing union is pitted against the in- 
cumbent. If the picketing union wins, it should prob- 
ably be certified as collective bargaining representa- 
tive immediately, before the expiration of the contract 
or contract-bar period. 

Section 8(b)(4)(C) of Taft-Hartley, which is re- 
tained along with the 1959 amendments, may apply to 
many of the picketing situations covered by the new 
8(b)(7). The section applies to concerted union ac- 
tivity in general, including picketing. It would make 
it an unfair labor practice to picket an employer whose 
employees are represented by a certified union when 
the object of the picketing is to require the employer 
“to recognize or bargain with” the picketing union. 
Since picketing is prohibited only when the incumbent 
union has been certified, and then only when the ob- 
jective of the picketing union is “recognitional” as 
distinguished from “organizational,” 8(b)(4)(C) 
duplicates only a small portion of 8(b)(7). But where 
it does apply, 8(b)(4)(C) may in some respects af- 
ford the employer greater protection than 8(b)(7) 
(A) and 8(b)(7)(B). Protection normally will ex- 
tend for a longer period of time than the contract, 
certification, and election-bar periods guaranteed by 
8(b)(7). It will extend until the incumbent union is 
affirmatively decertified. Also, 8(b)(4)(C) may not 
allow the picketing union to resist injunction by re- 
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opening events contemporaneous with the certification 
election; since its language is not limited by reference 
to “lawful” or “valid” certification, the section could 
apply whenever the formalities of certification have 
been complied with. Further, an 8(b)(4)(C) com- 
plaint is invariably remediable by a temporary re- 
straining order, whereas this remedy is not available 
under 8(b)(7) if there is an outstanding 8(a)(2) 
(“company union”) charge against the employer 
picketed. Finally, an 8(b)(4)(C) violation will subject 
the union to the possibility of a civil damage action 
under Taft-Hartley section 303. 

The qualifications of subsection 8(b)(7)(A), as it 
applies to picketing where a certified incumbent union 
is involved, will be irrelevant, since the permissibility 
of such picketing will be determined by reference to 
the more stringent provisions of 8(b)(4)(C). 


The Second Proviso and the Complexities of 8(b) (7) 
(C) 

Section C, created in an atmosphere tense with bitter 
political debate and maneuver—its draftsmanship an 
indelible tribute to that fact—promises to generate 
as much controversy and confusion in the NLRB and 
the courts as it did in Congress. Indeed, the initial 
court decisions indicate rapid fulfillment of this prom- 
ise. 

The most important single problem raised by 8(b) 
(7) is the scope to be accorded the second proviso of 
8(b)(7)(C). Under subsection (A) and (B), the pres- 
ence of a certified or recognized union or the occur- 
rence of an election within the past year furnished 
reasons to prohibit picketing altogether. When, under 
subsection (C), these factors were not present, Con- 
gress apparently intended to curb only those forms 
of picketing which might lead to specifically objec- 
tionable results. 
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PICKETING UNDER 8(b)(7) 


Three divergent interpretations are possible. The 
first, which has been adopted by the Court of Appeals 
for the Second Circuit and by other district courts in 
the few cases decided so far, will be described as the 
“narrow” interpretation. It exempts from the pro- 
hibitions of 8(b)(7)(C) only a very limited form of 
picketing—“informational” picketing—and it exempts 
this form of picketing only when it does not have 
what may be called a “secondary” effect, that is, the 
effect of stopping deliveries and services to the em- 
ployer picketed. The second interpretation will be 
described as the “broad” interpretation. This reading 
of the proviso would exempt all picketing, even if 
recognitional or organizational, from the operation of 
8(b)(7)(C), so long as it does not have a secondary 
effect. Under the third or “middle” interpretation, 
recognitional-organizational picketing would be ex- 
empt, but only if the union could show that the picket 
had no other purpose than that of informing the public 
(workers and consumers). Like the other two interpre- 
tations, the middle interpretation would not exempt 
picketing which has an actual secondary effect, regard- 
less of intent. 

The impact of the narrow interpretation is illus- 
trated by a recent case, Phillips v. International Ladies 
Garment Workers, involving a union attempt to or- 
ganize the cutting room employees of a Nashville 
plant. The employer filed an 8(b)(7)(C) charge and 
the Regional Director of the Board issued a complaint 
and sought a temporary restraining order in the fed- 
eral district court. Although the court made a specific 
finding of fact that the picketing did not induce “any 
individual employed by any other person in the course 
of his employment not to pick up, deliver or transport 
any goods or not to perform any services” for the em- 
ployer, it nevertheless enjoined the picketing because 
the union’s purpose of organizing and obtaining recog- 
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nition fell within the definitions of the preamble. Had 
the court adopted the broad interpretation of the sec- 
ond proviso, its finding that the picketing had no 
secondary effect would have defeated the injunction. 
Under the middle interpretation, the court would have 
had to inquire further into the union’s motives. 

On the basis of the proviso’s language alone, none of 
the interpretations seems overwhelmingly correct. Re- 
ferring to legislative history, it becomes clear that the 
narrow interpretation is untenable, for it would re- 
strict the 8(b)(7)(C) proviso more than Congress in- 
tended. A further argument against adoption of the 
narrow interpretation is the fact that it renders the 
second proviso of 8(b)(7)(C) superfluous with regard 
to picketing. 

The potential dangers of identifying the second 
proviso with the recognitional-organizational distinc- 
tion of the preamble are illustrated by the recent 
Second Circuit decision in McLeod v. Local 89, Chefs 
Union. The union framed its picket signs according 
to the directions of the proviso, stating inter alia that 
the employer did not have a contract with a union. 
Reversing the district judge who had found that such 
statements evidenced a demand for recognition, the 
appellate court reasoned that the signs could not have 
had a recognitional purpose because they were spe- 
cifically allowed by the proviso which, according to 
the court’s interpretation, defines nonrecognitional 
picketing. Since the general preamble to 8(b)(7) also 
demands a finding of recognitional-organizational 
picketing, the court’s finding that the union did not 
have such a purpose will immunize the union not only 
from subsection (C), but also from subsections (A) 
and (B). Thus it will be possible for a union to escape 
operation of 8(b)(7) altogether merely by complying 
with the second proviso to subsection (C). 

If congressional intent to limit the proviso’s im- 
munity to noncoercive picketing is determinative, the 
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middle interpretation would seem most capable of 
achieving that objective. While the actual stoppage of 
deliveries and services is the most common means of 
exerting economic pressure, the mere threat of sec- 
ondary work stoppage may be equally coercive when 
the employer cannot afford even the slightest inter- 
ruption. Moreover, stopping secondary employees is 
not the only means of closing down an employer. 

On the other hand, statements from the congres- 
sional debates seem to draw the line at actual work 
stoppage, looking to the effect rather than the purpose 
of the union’s picket. And although inducing primary 
employees not to cross the picket lines may have as 
coercive an impact as stopping secondary employees, 
the statements in debate are concerned with secondary 
stoppage alone; indeed, the final clause of the proviso 
distinguishes between primary and secondary work 
stoppage. It would have been consistent for Congress 
to decide that mutual aid and protection by fellow em- 
ployees—activity expressly protected by section 7 of 
the National Labor Relations Act—was not a form 
of economic coercion deserving stricture under sub- 
section (C). If this attitude may be ascribed to Con- 
gress, interpretation of the proviso must be governed, 
not by the limited policy to allow only noncoercive 
picketing, but rather by a policy exempting any picket- 
ing which does not induce a secondary work stoppage. 

“Other publicity” seems to have been included in 
the second proviso to 8(b)(7)(C) by Congress in order 
to overrule earlier Board decisions which had enjoined 
nonpicketing publicity ancillary to picketing when the 
picketing itself was found to be an unfair labor prac- 
tice. The “other publicity” proviso would ensure that 
an 8(b)(7) injunction runs only to the picketing. The 
second proviso requires a determination of the nature 
of the secondary effect which will render picketing 
subject to 8(b)(7) prohibitions. The proviso could 
be construed to encompass only secondary work stop- 
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pages which occur at the picketed premises, that is, 
refusals to cross the actual picket line. Statements in 
the legislative history seem to assume this interpre- 
tation, for they refer only to work stoppage at the 
premises of the employer. Since the proviso refers 
to the “effect” of picketing, and not to the “object,” 
the intentions of the union appear irrelevant to the 
determination of whether picketing should be subject 
to 8(b)(7)(C). The fact that the proviso employs the 
word “induce,” and not “stop” or “halt,” may indicate 
that the picketing need not result in an actual work 
stoppage by a secondary employee. The terms “induce 
or encourage” were used in section 8(b) (4) of the Taft- 
Hartley Act, and in some situations the Board held 
that a traditional union picket line constitutes an in- 
ducement to employees to cease work, regardless of 
whether or not any actual work stoppage occurred. 
But to invoke this doctrine in connection with the 
8(b)(7)(C) proviso would contradict its legislative 
history. 


THE 8(b)(7)(C) EXPEDITED ELECTION 


When picketing is comprehended within 8(b) (7) (C) 
(that is, when it passes the tests of the 8(b)(7) pre- 
amble and is not exempted by the second proviso to 
8(b)(7)(C)), that section seeks to compel an election 
as a means of resolving the union demands for organ- 
ization and recognition. 

To use the election to bring about a speedy resolu- 
tion of the controversy, Congress had to make two 
changes in the Taft-Hartley election procedure: first, 
the election must be precipitated soon after picketing 
when a secondary effect begins; second, the election 
petition must be expedited as rapidly as possible after 
it has been filed. 

The first objective—precipitating the election—was 
accomplished by stating in 8(b)(7)(C) that secondary- 
effect picketing would be enjoined 
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where such picketing has been conducted without 
a petition under section 9(c) being filed within a 
reasonable period of time not to exceed thirty days 
from the commencement of such picketing. 


The speed in precipitating an election which is 
gained by allowing the employer to file on the first 
day of picketing might be rendered illusory if the 
requirements of subsection 9(c)(1)(B) governing em- 
ployer initiation of a 9(c) election are carried over to 
elections under 8(b)(7)(C). Although the statute 
seems to incorporate these requirements in 8(b)(7)(C) 
by referring to petitions “under section 9(c),” the next 
clause provides that 


when such a petition has been filed the Board shall 
forthwith, without regard to the provisions of 
9(c)(1) or the absence of a showing of a sub- 
stantial interest on the part of the labor organiza- 
tion, direct an election in such unit as the Board 
finds to be appropriate and shall certify the re- 
sults thereof .... 


In sum, the statute should be interpreted to provide 
that either the employer or the union may file a peti- 
tion for election as soon as secondary-effect picketing 
is begun. The fact of such picketing itself should be 
enough to support the election petition; the employer 
does not have to show a union demand for recognition, 
and the union does not have to demonstrate substantial 
interest. Despite this withdrawal of the formal re- 
quirements for a petition, however, Congress appar- 
ently meant to provide that the liberalities of the ex- 
pedited election should not be accorded to spurious 
election petitions, and the new Board regulations 
correspond by permitting the regional director to dis- 
miss unwarranted petitions even where picketing oc- 
curs. 

The second congressional objective—eliminating de- 
lay from the election procedure—was attacked in two 
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ways. Relaxing the qualifications for filing an election 
petition removed the necessity to hear and determine 
some pre-election questions, such as “demand for 
recognition” or “substantial interest.” The Board must 
still determine its jurisdiction. The appropriate unit 
issue will not be waived. And any allegations that the 
election was unfair must be disposed of before the 
results can be certified. 

The second way in which the 1959 amendments 
attempted to hurry the election was to modify the pro- 
cedures for resolving these remaining questions. Sub- 
section 8(b)(7)(C) orders the Board to direct an elec- 
tion “forthwith.” Section 701(b) of the 1959 Act 
furnishes some shortcuts. Amending section 3(b) of 
Taft-Hartley, section 701(b) provides that the Board 
may delegate to regional directors its power to de- 
termine the appropriate bargaining unit, to determine 
whether a question of representation exists, and to 
direct and certify an election. Prior to this amend- 
ment, all such decisions were made by the Board with- 
out preliminary disposition, a source of great delay in 
election procedures. Under this amendment, the Board 
may relegate itself to the role of an appellate tribunal; 
the order of the regional director will not normally be 
stayed when appeal is taken thus allowing the election 
to proceed immediately. 

Another device for expediting the 8(b)(7)(C) elec- 
tion would be to defer the hearing and final determina- 
tion on the issue of an appropriate bargaining unit 
until after the election takes place. 

The statute fails to deal with a third potential de- 
lay in election procedures—the Board rule, adopted 
pursuant to its rule-making power under section 9(c) 
(1), that an election will not be held if an unfair labor 
practice charge is pending and the charging party has 
not waived use of the charge as grounds to contest the 
election. But since speed in the election procedure now 
serves to implement the additional policy of halting 
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picketing which Congress has found objectionable, the 
Board should re-evaluate its rule in light of these new 
considerations. The risk of a useless election may not 
now be sufficient reason to allow delays. Continued 
application of the rule could give a picketing union an 
opportunity to gain additional time by fabricating 
unfair labor practice charges against the employer. 
The “reasonable time” limitation fixes the period 
during which a picketing union may avoid an 8(b) (7) 
(C) charge by filing for an expedited election. Once a 
“reasonable time” has elapsed, picketing at any time 
thereafter is vulnerable to an injunction. An employer 
could obtain an injunction even after the union filed 
its 9(c) petition on the grounds that a “reasonable 
time” had elapsed before the petition was filed. An 
ad hoc determination by the Board in each case would 
not seem to afford adequate predictability and would 
be harsh on picketing unions. One district court has 
indicated that the duration of “reasonable time” will 
be shortened if the picketing is violent. This approach 
also seems incorrect, for the 8(b)(7) injunction would 
prohibit all further picketing, including peaceful pick- 
eting, and thus seems to go too far in attacking the 
specific evil of violence. Hence, it would seem prefer- 
able for the Board to define “reasonable time” in the 
foreseeable classes of cases and to base these defini- 
tions on indicia of the effectiveness of the picketing; 
the more effective the picketing, the less time the union 
should be allowed to picket without filing a petition. 
Special problems of defining “reasonable time” may 
be expected in the case of sporadic or intermittent 
picketing. The reasonable-time provision does not 
seem limited by any requirement that picketing be on 
consecutive days, indicating that the Board should 
hold the union to a total number of days of picketing, 
whether consecutive or not. Some limitation seems 
appropriate in view of the fact that, after losing an 
election, the union can start picketing with a clean 
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slate after a year. But this cutoff device might not be 
available if periodic picketing is categorized as a con- 
tinuing unfair labor practice. 


THE OVERLAP BETWEEN 8(b)(7)(C) AND THE 
SECONDARY BOYCOTT PROVISIONS 


Under Taft-Hartley, primary picketing with a sec- 
ondary effect had in some cases fallen within the 
prohibitions of section 8(b)(4)(A) of the secondary 
boycott provisions. If this section (now 8(b) (4)(B)) 
continues to apply to such picketing despite the fact 
that the new section 8(b)(7) specifically applies, in 
many cases the election procedures under 8(b)(7)(C) 
will be rendered inoperative by the more restrictive 
remedies provided for in section 8(b)(4)(B). For 
example, 8(b)(7)(C) permits picketing, even when it 
has a secondary effect, for a “reasonable time” and 
perhaps even longer when a petition for an election 
is filed within that time. But 8(b)(4)(B) would in- 
variably subject picketing which falls within its pro- 
scriptions to immediate mandatory injunction. Also, 
8(b)(4)(B) would, if applicable, allow an action 
against the picketing union for damages. Finally, 
8(b) (4)(B) can be invoked in some cases where 8(b) 
(7) (C) is inapplicable; for example, under 8(b) (4) (B) 
it is not necessary to prove that picketing actually 
stopped deliveries. 

The final clause of 8(b)(7) suggests that the sec- 
ondary boycott provisions would continue to be ap- 
plicable : 


Nothing in this paragraph (7) shall be construed 
to permit any act which would otherwise be an 
unfair labor practice under this section 8(b). 


But the final clause of 8(b)(4)(B) seems to reject this 
implication by providing: 
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Nothing contained in this clause (B) shall be con- 
strued to make unlawful, where not otherwise un- 
lawful, any primary strike or primary picketing. 


The House Managers’ Report attempts to settle the 
matter by reading the word “otherwise” in 8(b) (4) (B) 
to mean “previously.” 

To determine which forms of primary picketing are 
to be governed by 8(b)(4)(B) requires analysis of 
what the report meant when it said “existing law.” The 
“existing law,” developed under 8(b)(4)(A) of Taft- 
Hartley, had originally distinguished between picket- 
ing which occurred at a “common situs”—where em- 
ployers other than the one picketed are working 
simultaneously, such as a construction project or a 
vessel port—and picketing at a primary situs—a situs 
primarily under the control of the picketed employer. 

But in recent years the Board has changed its view. 
In Crystal Palace the majority expressed amazement 
that “the legality of . . . picketing should depend on 
title to property.” It was indicated that a union picket- 
ing a primary employer at his fixed premises must 
make a bona fide effort to minimize the impact of 
its picketing on the operation of neutral employers. 
Implicit in this view was the notion that an employer’s 
fixed premises are as much a “common situs” as a 
construction project, because these premises are the 
situs of secondary employers when they furnish goods 
and services to the primary employer. In 1959, the 
Board expressly adopted this new position in the 
General Electric case, overruling Ryan Construction 
Co. 

Arguably, it would be undesirable for the Board and 
courts to take advantage of this state of flux in “exist- 
ing law” to extend 8(b)(4)(B) further into the area 
now covered by 8(b)(7)(C). General Electric broadly 
applied would erase any distinction between “primary 
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picketing” and other picketing. To the extent that 
8(b)(4)(B) is enlarged to cover 8(b)(7)(C) picketing, 
the union’s right to engage in limited recognitional- 
organizational picketing with a secondary effect, so 
arduously defended in the Conference Committee, 
would become devoid of meaning. On the other hand, 
the statement in the House Manager’s Report can be 
interpreted as only a disclaimer. Having modified sec- 
tion 8(b)(4) to secure other objectives, Congress did 
not wish their changes to affect the developing com- 
mon law of secondary boycotts on the issue of primary 
situs picketing. Given a separate policy of imposing 
greater restrictions upon concerted activity when it 
can be shown that the union intends to interfere with 
secondary employers, the Board and the courts should 
remain free to implement that policy whenever viola- 
tions are discovered. 























Recognition and Organizational 
Picketing Under Amendments 
to the Taft-Hartley Act 


Condensed from an article by Thomas J. McDermott, text 
of talk delivered at Marquette University Law School 
Labor Relations Institute, published in 11 Labor Law 
Journal 727-738 (August, 1960), and printed with per- 
mission from Labor Law Journal. Business address: Com- 
merce Clearing House, Inc., 4025 W. Peterson Ave., 
Chicago 46, Illinois. Single copy price, $1.00. 


Section 8(b)(7) of the amended Taft-Hartley Act, 
although a major step in an evolving pattern of regu- 
lation of union conduct, is nonetheless only one of 
many interwoven sections in a complex social statuté. 

The use of the terms “to picket or cause to be 
picketed, or threaten to picket or cause to be picketed” 
appear to make Section 8(b)(7) applicable only to 
picketing and not to strike activity as such or to other 
forms of union activity. Thus, a strike for recognition 
unaccompanied by picketing would not be encompassed 
by the section. Nor would the section reach a situation 
where a union uses consumer boycott techniques short 
of picketing—for example, oral or written appeals— 
for the purpose of forcing recognition. 

The use of the term “an employer” in Section 8 
(b) (7) extends the section to both primary and second- 
ary picketing, although the section is principally 
designed to reach primary picketing. The use of the 
term “an object” makes Section 8(b)(7) applicable to 
any situation where the picketing has an illegal ob- 
jective, regardless of whether the picketing may also 
have other legitimate objectives. 

The phrase “forcing or requiring an employer to 
recognize or bargain with a labor organization” pro- 
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scribes recognition picketing. The language used is 
sufficiently broad to encompass picketing not only for 
exclusive recognition but also for a lesser form of 
recognition, such as a member’s only contract. The 
language is also broad enough to reach picketing for 
recognition by a majority union, provided it is not 
certified, as well as picketing by a minority union. 

The phrase “forcing or requiring the employees of 
an employer to accept or select such labor organiza- 
tion as their collective bargaining representative” 
proscribes organizational picketing. Does Section 8 
(b)(7) proscribe all forms of organizational picketing 
—the coercive kind and the informational kind, or only 
the former? The same question is to be asked of 
recognition picketing. That Section 8(b)(7) reaches 
coercive organizational or recognition picketing is 
clear. 

But suppose that the union in good faith seeks by its 
picketing not to “strong-arm” but merely to persuade 
the employer to grant recognition or the employees 
to join. Can this picketing be regarded as for the ob- 
ject of “forcing or requiring” the employer to grant 
recognition or “forcing or requiring” the employees to 
join? The answer appears to be “yes” in both cases, 
with the possible exception of the situation covered by 
the second proviso to Section 8(b)(7)(c). 

The foreseeable and necessary effect of any organ- 
izational or recognition picketing is restraint and coer- 
cion. This being so, it must follow that the ultimate 
objective, rather than the immediate purpose, of the 
picketing is the touchstone of Section 8(b)(7). The 
determinative question, then, is: What does the union 
seek to obtain in the end by picketing? The Congres- 
sional intent to free employers and employees of the 
pressure of organizational or recognition picket lines 
requires that picketing be deemed to be for an object 
prohibited by Section 8(b) (7), if the union seeks either 
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to persuade or to compel the employer to recognize it 
or the employees to join it. 

Even though picketing is for an object forbidden by 
Section 8(b)(7), it does not violate the section of the 
union is currently certified as the representative of 
the employees. Does this exception encompass the 
situation where the picketing union is not certified, but 
has a contract with the employer which would bar an 
election? The answer appears to be “yes”. 


Effect of State Certification 


Another question is: Does certification by a state 
agency immunize picketing under Section 8(b)(7)? 
I believe that the answer is “yes,” if the Labor Board 
would otherwise recognize the certification. 

But suppose that a union has neither a certification 
nor a contract, and that the employer unlawfully re- 
fuses to recognize it. To illustrate: A union requests 
recognition on the basis of a card check which clearly 
establishes majority status. The employer refuses 
in the context of unfair labor practices designed to 
dissipate the union’s majority and to prevent a free 
election. The union begins to picket for recognition 
and, meanwhile, files a Section 8(a)(5) charge against 
the employer. The latter counters by filing a Section 
8(b)(7) charge against the union. Assuming that the 
8(b)(7) charge has merit, will the Labor Board proc- 
ess the charge and seek to enjoin the picketing? 

The answer appears to be “no.” It is my understand- 
ing that the Board will defer action on the 8(b)(7) 
charge pending investigation of the 8(a)(5) charge. 

The “bases” of an unlawful-refusal-to-bargain pro- 
ceeding under Section 8(a)(5) and an unlawful-recog- 
nition-picketing proceeding under Section 8(b)(7) are 
mutually inconsistent, since the latter presupposes that 
the union is not lawfully entitled to recognition or at 
least that the employer may lawfully withhold recogni- 
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tion pending the Labor Board’s resolution of the repre- 
sentation question in issue. Moreover, if the Board 
were to apply Section 8(b)(7) to the given situation, 
its action would be a futile gesture. 

This brings us to the conditions set forth in sub- 
paragraphs (A), (B) and (C) of Section 8(b) (7). 

A union may picket for recognition or organizational 
purposes, although the employer has recognized an- 
other union, if the other union is a minority union or 
a Section 8(a)(2) union or if its contract would not bar 
the holding of an election. The length of the picketing, 
however, would be limited by the conditions specified 
in subparagraph (C) of Section 8(b)(7). Moreover, 
if the union being recognized has been certified by the 
Labor Board, the picketing would violate Section 8(b) 
(4)(C) even though the aforementioned defenses 
would be available under Section 8(b)(7)(A). 

A union which loses a valid election cannot picket 
for recognition or organizational purposes within 12 
months after the conduct of the election. If objections 
to the election are filed, the union can continue to 
picket until the objections are ruled on; but if they 
are overruled, the 12-month period runs, as in the case 
of the one-year election rule under Section 9(c)(3), 
from the date of the election and not from the date 
of decision on the objections. 

Suppose the union loses the election and thereafter, 
but before the expiration of the 12-month period, ac- 
quires majority support. Can it then picket for recog- 
nition? The answer would appear to be “no.” Suppose, 
further, that a union which was not on the ballot in 
the election had at the time, or thereafter, acquired 
majority support. May it picket for recognition during 
the 12-month period? The answer is “no,” because any 
valid election within 12 month bars picketing by any 
union. 

If the picketing is not otherwise proscribed by Sec- 
tion 8(b)(7)(A) or by Section 8(b)(7)(B), a union 
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may picket for recognition or organizational objec- 
tives for a reasonable period of time, not to exceed 30 
days. If no petition is filed within that time, the picket- 
ing must stop. If, however, a timely petition is filed, 
the picketing may continue until an election has been 
held and the results are certified. The petition called 
for by Section 8(b)(7)(C) may be filed by the union, 
by the employer, by one or more employees or by a 
third party. 


The Question of Time 


That is an unreasonable delay in filing a petition? 
The answer depends on the nature of the employer’s 
operations, on the circumstances of the picketing and 
on the consequences of the picketing. Where the 
picketing was characterized by violence, one court has 
held that ten days is an unreasonable delay. In an- 
other case involving a daily newspaper, the court ruled 
that 15 days was an unreasonable delay. In still an- 
other case where the employer sold and distributed 
automotive parts and accessories and where the picket- 
ing did not stop deliveries, the court indicated that 27 
days was a reasonable period within which to file a 
petition. On the other hand, where the picketing inter- 
fered with deliveries, the courts have deemed it to be 
a factor shortening the period within which a petition 
must be filed. 

Suppose that a petition is not filed at all or that it 
is not filed within a reasonable period of time. What 
happens? Nothing insofar as Section 8(b)(7) is con- 
cerned, unless a charge alleging a violation of Section 
8(b)(7)(C) is filed. Absent such a charge, a petition, 
if filed, will be processed under Section 9(c) like any 
other representation petition. 

But assume that such a charge has been filed. If 
upon investigation the Labor Board’s regional director 
finds that the charge is without merit, in that the 
picketing is not for recognition or informational ob- 
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jectives, he will dismiss the charge regardless of 
whether or not a timely petition has been filed. 

If, on the other hand, the regional director finds 
that the charge is meritorious and further finds that 
a petition has not been filed within a reasonable time, 
he will institute unfair labor practice proceedings and 
will process the petition under the regular provisions 
of Section 9(c). Meanwhile, he will seek an injunction 
pursuant to Section 10(1) of the Taft-Hartley Act. 

In sum, where a timely petition is filed in the face 
of organizational or recognition picketing, the Board 
must hold a prompt election without regard to whether 
the picketing union makes a 30 per cent showing of 
interest or claims to represent the employees in ques- 
tion. The Board must, however, determine the ap- 
propriate unit and, absent an agreement of the parties, 
fix eligibility requirements. 

May the Labor Board hold the election in advance 
of a hearing? The Board believes that it may and has 
so provided in its rules and regulations. The Board 
has further expedited the election procedure under 
Section 8(b)(7)(C) by providing that the regional 
director’s rulings on any objections or challenged 
ballots shall be final unless the Board grants special 
permission to appeal. 

This brings us to the second proviso to Section 8(b) 
(7)(C). Picketing which truthfully advises the public 
that a particular employer is nonunion may continue 
beyond a reasonable period of time—even beyond 30 
days—although no representation petition has been 
filed, as long as it does not cause the employees of 
other employers to refuse to cross the picket line. And 
this is true, although the picketing causes the public 
not to buy the employer’s products or causes his own 
employees not to go to work. 

The proviso presents three principal questions for 
ultimate resolution by the Labor Board and the courts: 
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(1) Suppose that the picketing union intends only 
to make an informational appeal and not to stop de- 
liveries, and takes every step possible to avoid such 
a stoppage. Nevertheless, one or more employees of 
other employers refuse to cross the picket line. Does 
this result deprive the picketing of its immunity? I 
believe that the answer is “yes,” except in the situa- 
tion where the picketed employer or persons acting 
on his behalf connive with employees of other em- 
ployers not to cross the picket line. 

(2) Suppose that the picket signs truthfully state 
that the employer is nonunion, but add some argu- 
mentative remarks and some misstatements or fabri- 
cations. Does the publicity lose its immunity? I be- 
lieve that the answer depends on the particular facts 
and the specific circumstances of each case. 

It seems obvious that Congress . . . did not intend 
to hold picketing unions to absolute truth, nor to re- 
strict their picket signs to the precise words of the 
proviso, namely, that the employer “does not employ 
members of, or have a contract with, a labor organiza- 
tion.” 

(3) Suppose that the picketing is informational 
within the meaning of the proviso but that, in addition, 
it has a recognition or organizational object. Does the 
picketing become unlawful if it continues beyond a 
reasonable period of time without a petition being 
filed? In the Fowler Hotel case Judge Swygert an- 
swered the question in the negative. 

However, Judge Bartels in the Stan-Jay case an- 
swered the question in the affirmative. 


Which Answer Is Right? 


Which answer will ultimately prevail—Judge Swy- 
gert’s or Judge Bartels’? One hesitates to predict, 
and understandably so in view of the proviso’s legisla- 
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tive history which is more of a weather vane than a 
compass. 

As of now, any answer is at best an educated guess. 
My guess is that the second proviso to Section 8(b) 
(7)(C) does not permit informational picketing for 
either organizational or recognition objectives, except 
where and to the extent that such objectives are the 
incidental and indirect results of the picketing. In 
short, to come within the proviso, the picketing must 
seek directly to inform the public and not to organize 
the particular employees or to gain recognition from 
the particular employer. The latter purposes may be 
the long-range goals of the union in that any union 
activity has for its ultimate purpose the advancement 
of the labor movement through organizing and recogni- 
tion, but they may not be the present objectives with- 
out forfeiting the protection of the proviso. 








Health Insurance: Are Cost and 
Quality Controls Necessary? 


Condensed from an article by Anne R. and Herman M. 
Somers in 13 Industrial and Labor Relations Review 581- 
595 (July, 1960) and printed with permission from the 
Industrial and Labor Relations Review. Business address: 
Industrial and Labor Relations Review, Cornell Univer- 
sity, Ithaca, New York. Single copy price, $1.75. 


Employee benefit plans account for about 75 percent 
of all health insurance enrollees and total health in- 
surance premiums. The fate of voluntary health in- 
surance in the United States will be determined pri- 
marily by what happens to this type of coverage. 

Workers and their unions are demanding more com- 
prehensive benefits, as well as some assurance of pro- 
tection during layoffs and retirement, at the lowest 
possible cost to themselves. Management, for its part, 
is concerned with balancing the demands of employees 
with minimum costs in a manner which will avoid con- 
flict with the medical profession. Insurance carriers 
are challenged to devise policies which satisfy the de- 
mands for broadened protection and low premiums 
while assuring adequate financing and which also 
avoid conflict with the doctors’ demand for complete 
freedom. 

The attitudes of the medical profession range from 
a minority of doctors who appear to look upon health 
insurance primarily as a device for assuring them a 
high collection-ratio and high income, without any com- 
mensurate responsibility on their part, to a minority 
at the other extreme who look upon it as an instru- 
ment for changing the traditional forms of medical 
practice and traditional doctor-patient relationships. 


29 











INDUSTRIAL RELATIONS DIGEST 


We shall attempt to identify the major issues at 
conflict between the primary parties, the consumers 
and providers of medical care, and to clarify, if pos- 
sible, the role and responsibility of the third parties, 
the insurance companies and medical care plans. This 
will be attempted in relation to four inter-related 
areas: the level and range of benefit coverage; qual- 
ity; costs; and administrative cost controls. 


Range and Level of Benefits 


The most important single fact is that, after a dec- 
ade and a half of continual bargaining and tremendous 
activity on all fronts, health insurance is still meet- 
ing, on average, no more than one-quarter of our medi- 
cal care bills—whether measured in terms of total 
private expenditures or total expenditures of insured 
families. 

Low benefit ratios are not confined to the typical 
commercial insurance and Blue Cross-Blue Shield cov- 
erage. A 1957 Health Information Foundation study 
of two “comprehensive” plans in New York City, the 
Health Insurance Plan of Greater New York (HIP) 
and Group Health Insurance (GHI), reported that 
even these plans met only a little more than one-third 
of their enrollees’ total medical bills. 

With respect to hospitalization alone, insurance cov- 
erage is, of course, much more adequate. Among in- 
sured individuals who are actually admitted to hospi- 
tals, health insurance benefits appear to be meeting 
80 percent or more of their hospital charges. Yet only 
a little over one-half of the nation’s total private hospi- 
tal bill is now met through insurance. 

It now seems clear that any meaningful improve- 
ment in benefit coverage will require more than the 
extension of benefits to areas not now generally in- 
cluded, particularly outpatient services, prescribed 
drugs, dental costs, and prolonged illness, both physi- 
cal and mental. The creation of some administrative 
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mechanism which will prevent cost inflation in the new 
areas of coverage from destroying the advances, or 
even prevent movement into those areas, is also es- 
sential. 

Some control—perhaps a better word would be guid- 
ance—of the price and utilization of medical services 
is in order if the desirable quantitative improvement 
in benefits is to be accomplished without self-defeating 
inflation, on the one hand, or self-defeating over- 
utilization, on the other. 


Quality Control of Medical Care 


Science and technology have now progressed to the 
point where many aspects of medical care, and many 
specific procedures and institutions, can and are being 
subjected to increasingly rigorous measurement, test- 
ing, and control. The increasing acceptance of epi- 
demiological concepts, progress in biostatistics, and 
the accumulation of records of patients, diseases, 
therapeutic facilities and procedures, in aggregates 
large enough to permit meaningful comparisons, have 
all helped to develop the capacity for quality deter- 
mination. 

The great professional challenge today concerns the 
development and application of quality standards for 
regular outpatient care. Such a development is ur- 
gently needed not only for its own sake but also as 
a check on the rising costs of hospital care and hence 
as a means for making broader coverage more feasible. 
Progress is being made, especially where outpatient 
care is conducted on a group practice basis. It is one 
of the accepted reasons for the excellence of such 
organizations as the Mayo and Lahey Clinics. The 
application of quality standards and controls to sole 
practice presents even greater difficulties. Evidence 
is accumulating, however, that it can be done. 

Both the credit for raising standards and the re- 
sponsibility for the all-too-frequent complacency in 
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the face of discredited standards must be distributed 
among all the parties involved, including employers 
and carriers whose historical record of medical ad- 
ministration in workmen’s compensation is scarcely 
anything to boast about. Neither consumers nor doc- 
tors have a monopoly of concern with quality or of 
action to insure its control. Yet all recognize that it 
is a crucial issue. 

The solution of the quality problem appears to lie 
in the same direction as the quantitative problem al- 
ready discussed—in some administrative mechanism 
which will insure professional supervision of medical 
care within a framework of responsibility to those 
whose lives and dollars are primarily involved—the 
consumers. The central question is whether the insur- 
ance mechanism can and is willing to provide a neutral 
arena in which professional control of quality can be 
reconciled with effective accountability under private 
auspices. 


Costs 


It appears that the price of group health insurance 
has been rising at an average rate of about 7 percent 
per year over the past decade. There is no indication 
of any reversal or even a slowing down in this trend. 

Current statistics indicate that the group carriers 
cannot be expected to absorb much additional cost 
increase. Loss-ratios for almost all types of group 
health insurance—commercial and nonprofit—now 
average over 90 percent. For Blue Cross, in 1958, the 
average was over 97 percent. It was almost that high 
for the commercial carriers in the hospitalization field. 
The fact that group health insurance has become 
largely a “cost plus” operation means that when we 
talk about the rising cost of health insurance we are, 
inevitably, talking about the rising cost of medical 
care. This involves both rising prices and increased 
utilization. In the 11 years, 1948 to 1958, total private 
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medical expenditures increased from $7.6 billion to 
$16.4 billion. Of this 113 percent increase in current 
dollars, about half is explained by price inflation, and 
about half by the real increase in the total volume of 
medical goods and services used. Since the population 
increased only about 20 percent during this period a 
good part of the latter is attributable to additional per 
capita utilization. 

To use still another index, private health expendi- 
tures increased from 4 percent of personal disposable 
income in 1948 to 5.2 percent in 1958. The additional 
1.2 percentage points represent a proportionate in- 
crease of 30 percent. 

Even more significant is the fact that there is virtu- 
ally unanimous acceptance of indefinite continuation 
of the cost trend. 

One man’s “inflation” is another’s “hard-earned im- 
provement in living standards.” The rise in medical 
prices has meant more income for hospitals, doctors, 
nurses, and orderlies. It has meant shorter working 
hours and the abolition of the split-shift for hospital 
personnel. The innumerable benefits of the rapidly 
advancing medical science and technology have exacted 
a high price. 

But this is not the whole story. As usual in such a 
situation, waste, inefficiency and assorted abuses ride 
the coattails of the genuine improvements: inefficiency 
in hospital architecture and operation, over-expansion 
of some types of hospital facilities and over-equipped 
individual doctors’ offices, the hospital administrators’ 
lack of authority over their professional staffs, the 
refusal of some hospital specialists to consider them- 
selves part of the hospital organization although prac- 
tically all their patients are “captives,” the unneces- 
sary surgery, the amount of unnecessary prescribing 
of tranquillizers, placebos, or worse, the lack of com- 
munity and regional planning with respect to scarce 
medical resources! 
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There seems little doubt that Americans are destined 
to spend far more than they now do for medical care. 

But if the price of medical care continues to rise 
about 5 percent per year and the price of health insur- 
ance even faster (due to the preponderance of hospital 
coverage), the additional money may be wholly ab- 
sorbed in just maintaining the present level of bene- 
fits. 

Concretely, if it requires something like a 7 percent 
annual increase in insurance costs just to maintain 
present benefits, do management and labor feel pre- 
pared to exceed that rate of increase to purchase addi- 
tional benefits? If not, and if voluntary health insur- 
ance thus fails to meet the need and demand for more 
comprehensive benefits, can it survive? 

The ideal answer, of course, is not one but many. If 
the doctors, medical educators, and public authorities 
would really make up their minds to expand substan- 
tially our medical schools and the supply of doctors, if 
most doctors would be willing to work in groups, 
clinics, hospitals, or some other form of combined 
practice so as to cut down on the current duplication 
of office equipment and overhead, if outpatient serv- 
ices could be more generally insured and any unneces- 
sary hospitalization reduced, if internal hospital or- 
ganization and community hospital resources could be 
rationalized, if obsolescence in pharmaceuticals could 
be related solely to advances in research and duplica- 
tion of identical products minimized, and if some prac- 
tical solution—public or otherwise—to the problem of 
effective coverage of the aged and other high-cost risks 
could be found—in the improbable event that all of 
this could be achieved the problem of employee health 
insurance costs would, of course, greatly diminish. If, 
however, at least some of these developments are not 
forthcoming rather rapidly, some form of regulation 
may be the only alternative to retrenchment in bene- 
fits and the defeat of voluntary health insurance. In 
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any case, it would appear high time for all with serious 
responsibilities in this field to give some thought to 
the problem of how such regulation could be effected, 
if it does prove necessary, without harmful interfer- 
ence in the essential freedom of either doctors or pa- 
tients. 


Methods and Experience in Cost Control 


Cost controls do not necessarily mean public regula- 
tion, and, indeed, this paper does not discuss the ques- 
tion of pubic regulation at all. 

One reasonably effective method of controlling some 
forms of medical cost is through closed-panel practice 
—the structure wherein the insurance function and the 
provision of actual care are assumed by the same or- 
ganization. An impressive record has been made by 
HIP in New York City, which, even in this decade of 
inflation, has not raised its premiums since 1953. 

It is not necessary, however, to turn to closed-panel 
practice for examples of effective cost controls. There 
are isolated but revealing examples among doctors in 
solo fee-for-service practice. Significantly, these are 
almost invariably the same groups that are exercising 
some control over quality. 

Prominent examples include the United Mine Work- 
ers Welfare and Retirement Fund, the San Joaquin 
Foundation, and two Canadian plans—Windsor Medi- 
cal Services and the Saskatchewan Swift Current pro- 
gram. 

The San Joaquin Foundation is not a carrier, but 
the intellectual brainchild and a legal subdivision of 
the San Joaquin County Medical Society. 

Its functions include the setting of benefit standards 
for all policies marketed as “Foundation approved,” 
the review and payment of claims, the establishment 
of maximum fee schedules for doctors’ services, the 
annual election of participating doctors, and general 
supervision of all approved programs. The actual un- 
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derwriting and sale of policies are left to insurance 
companies which are willing to accept the Foundation’s 
standards and claims procedures. 

Participating doctors, about 98 percent of all in the 
county, practice on a solo, fee-for-service basis, but 
they agree to accept the Foundation’s fee schedules as 
full payment, thus guaranteeing service benefits and 
certainty-of-costs to the insured and eliminating the 
whole problem of income limits which plague Blue 
Shield so greatly. The doctors must reapply annually 
for membership. 

The most important aspects of the Foundation’s 
program are its insistence on handling claims itself 
rather than by the carriers and its scrupulous two-fold 
review of every case—contractual review by specially 
trained clerks and medical review by a rotating com- 
mittee of doctors who give an hour a week to this 
work, unpaid. 

Another illustration of effective cost control, from 
the hospital insurance field, is Blue Cross of Philadel- 
phia. One major device is a hospital reimbursement 
formula, which does not pay simply on the basis of the 
individual hospital’s costs or charges, however dis- 
counted, nor on the basis of a flat community rate, as 
was done originally. The present formula is a complex 
one which attempts to incorporate the best features 
of all these approaches. Its aim is to build in incen- 
tives for more efficent hospital operation by reward- 
ing, within limits, the more efficent institutions and 
penalizing the less efficient. 

It is impossible to measure with precision the re- 
sults of these various efforts at cost regulation. They 
have certainly not resulted in anything like a price 
freeze; they were not intended to do so. Our point 
is only to illustrate that there are measures available 
for exercising some intelligent discipline over medical 
costs, even hospital costs. Equally important, all of 
the plans cited have been able to maintain—in the face 
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of the general increase in medical prices and utiliza- 
tion—service benefits and assured coverage for their 
enrollees. 


Concluding Observations 


The variations in administrative controls already in 
existence are as interesting as the basic theme. How- 
ever, there are drawbacks as well as advantages in 
this great diversity. The problem of generalizing the 
local or particular experience and projecting it onto 
the national scene would be formidable. Whether it can 
be done on a voluntary basis we cannot say. Certainly, 
it would call for a degree of cooperation, and probably 
consolidation, between the 1150 health insurance car- 
riers operating in the U.S. far beyond anything now 
dreamed of. 

The fact that there are now only a few examples of 
reasonably effective controls is no reason for dis- 
couragement. Such has been the origin of most prog- 
ress in the medical care field. 

The major issues with respect to employee health 
insurance plans may be restated as follows: Is there, 
or is there not, cause for concern that the recent in- 
flationary trends in health insurance will undermine 
even the presently inadequate benefit structure, let 
alone prohibit further improvement? If this concern 
is justified, what can be done about it? Is there any 
alternative to devising administrative machinery for 
controlling costs and quality, considering the inter- 
ests of both the providers and consumers of medical 
care? Can the third party mechanism of health insur- 
ance be enhanced to serve this role and thus become 
what has been aptly called a “third force” stabilizing 
consumer-vendor relations? If not, can voluntary 
health insurance survive under a completely “hands 
off” policy? 








When the Computer Takes 
Over the Office 


Condensed from an article by Ida Russakoff Hoos, pub- 
lished in 38 Harvard Business Review 102-112 (July-— 
August, 1960), and printed with permission from Harvard 
Business Review. Business address: Graduate School of 
Business Adiministration, Harvard University, Boston, 
Massachusetts. Single copy price, $2.00. 


With a view to obtaining empirical information re- 
garding the impact of automation on office work, I 
began a two-year study in 1957 of 19 organizations in 
the San Francisco Bay Area that had introduced elec- 
tronic data processing (EDP). These included large 
and small private business concerns and a few govern- 
ment agencies. Banks, insurance companies, public 
utilities, manufacturers, distributors, and processors 
were among the firms studied. 

Attention was focused on the changing structure of 
organizations that had introduced EDP, shifting lines 
of authority and communications, effects on decision- 
making processes, and a variety of other administra- 
tive and industrial relations questions. Some of the 
key findings of the study are presented here to pro- 
mote a better understanding of the real effects of 
automation on the office. 


Wide Impact 

While a large and ever-increasing proportion of men 
and women are, or will be, looking to office work as 
a means of livelihood, the types of routine clerical 
work which have traditionally provided such appli- 
cants with jobs are the very ones most adaptable to 
electronic handling. And the problem is not limited 
to banks, insurance companies, public utilities, and 
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government service. Although these organizations are 
in the vanguard of the movement toward electronic 
processing of data, commercial computer systems dis- 
play remarkable versatility and can be applied to al- 
most any kind of business and record-keeping func- 
tions. 

First, let us look at the impact of EDP on the 
number of jobs. The quantitative aspect is likely to be 
obscured because wholesale dismissals rarely take 
place. It appears to be a fair estimate, based on 
experience thus far, that for every 5 office jobs elim- 
inated, only 1 is created by automation; and those 
which do not disappear undergo drastic change. 

When those I queried made the statement “automa- 
tion creates new jobs which are challenging and repre- 
sent an upgrading,” the reference was to positions of 
programers and analysts. 

Although programers are the elite corps of the pres- 
ent office labor force, attaining this status is rather 
like marrying the boss’s daughter; the opportunities 
are few and the qualifications are highly variable. 
Moreover, there exists a good deal of exaggeration re- 
garding the salary and promotion potential in this 
type of position. 

Programing for commercial operations places little 
premium on educational background and should not 
be confused with programing for scientific installa- 
tions, where college training in engineering may be 
required. In proportion to the entire office labor force, 
the number of programers is insignificant and their 
salary position does not place them anywhere near 
the top brackets. 

Displaced by automation are the accounting, book- 
keeping, filing, and ledger clerks, often called “the 
backbone of the clerical force,” and their supervisors. 
With the punched card the most widely used medium 
of input into the computer, the category of workers 
which has grown substantially with the advent of EDP 
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is that of key-punch operators. The increase in key- 
punch jobs, however, offsets only partially the jobs 
eliminated by the automated office procedures. What 
is more, these positions involve little, if any, upgrading 
for the girls employed, and may even represent a 
demotion. Salaries of key punchers compare poorly 
with pay for the classifications of office work which 
EDP has displaced. 

Unimpassioned examination of the facts reveals that 
office automation can cause considerable displacement, 
and that it has not resulted in nearly the amount of 
upgrading often assumed, with skill requirements be- 
ing in many instances actually reduced. 


Recentralization 


Contributing to the decrease in job opportunities 
is another movement induced by electronic procedures 
—the trend toward recentralization. The advent of 
automation with its integrated electronic data-process- 
ing systems has reduced the record-keeping problem 
and the organization of decision-information to tracta- 
ble proportions. 

EDP stimulates two distinct types of recentraliza- 
tion. One type relates to the integration of specific 
functions and affects primarily the internal organiza- 
tion of the company. The other involves regrouping 
of entire units of the operation and causes sweeping 
changes of the external structure as well. Both types 
lead to shrinking of job opportunities, downgrading, 
and so on. They also increase the difficulties of many 
workers, especially older employees and those in super- 
visory jobs. 

Since clerical workers as a group are considerably 
less mobile than almost any other occupational cate- 
gory in the United States labor force, changes of the 
type just described cause disruption and hardship. 

In almost every case I have investigated, few 
marketable skills have been acquired by workers dur- 
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ing the years on the job. Much of the know-how is re- 
lated directly to one company’s practices, and has lit- 
tle value in another business. Thus, many workers 
in the middle years find that their experience is no 
asset. 

Individuals at the supervisory levels encounter sim- 
ilar difficulties. As a group, supervisors are hard 
hit, because when functions are taken over by the 
computer, they are left without a raison d’etre in the 
organization. With decreased labor loads and fewer 
persons under their jurisdiction, the need for super- 
visors shrinks. The quest for similar jobs in other 
companies is difficult because supervisory openings 
are so often reserved for promotions from within. 


Organizational Effects 


Besides affecting the work lives of the employees, 
automation in the office is bringing about changes in 
the structure of the organizations that introduce EDP. 
Not only are the conventional pyramids tottering, with 
new hierarchical patterns emerging, but certain tradi- 
tional concepts of the role of top and middle manage- 
ment are changing. EDP, capable of providing exten- 
sive and more up-to-date information, has affected 
decision-making processes and redefined the functions 
of many high-level executives. 

EDP executives display a strong tendency toward 
empire building. As more and more operations are 
programed for the computer, the functions of other 
departments are undercut, and the authority of their 
top management truncated. 

Similarly affected are the layers of middle manage- 
ment. The primary duties involved have in the past 
been largely routine; yet in almost all firms middle- 
management jobs were formerly considered training 
ground for policy-making jobs. 

At present, however, much of middle management’s 
function in private industry is devoted to monitoring 
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for errors before information reaches the EDP ma- 
chine, and handling those exceptions not covered by 
the program. With few opportunities for the exercise 
of initiative or judgment, such work is neither chal- 
lenging nor rewarding, nor does it have the prestige 
which must compensate ambitious young men in their 
gradual upward climb. 

Prognostications that much of middle management’s 
work will be restructured, and that many jobs in this 
category may move downward in status and compensa- 
tion, are being realized at a rapid rate. 

Since EDP provides management with quantities 
of up-to-the-minute information to a degree which is 
unprecedented in business history, hunches and “flying 
by the seat of the pants” are becoming archaic. The 
sagacious executive must exploit all the advances made 
possible by scientific management principles and must 
display the imagination to visualize final goals. With 
data on operations current at the end of every day’s 
work, he cannot afford to get bogged down in old 
routines and methods. 

Concurrent with its effects on organizational struc- 
ture and on the role of top management, EDP brings 
marked changes in channels of communication. In- 
formation flow, which has always been considered the 
bulwark of the formal system, has been greatly af- 
fected. Office employees realize that a revolution is 
taking place. Most of them do not know how their 
own jobs will be affected but fear the worst, and they 
react by resisting any innovations or modifications in 
their work. 

The kinds of resistance described affect the upward 
flow of communication. The downward flow may also 
be dammed up. When executives who are unable or 
unwilling to supply reliable information to their em- 
ployees “clam up,” they add fuel to the already smoul- 
dering stockpile of confusion, suspicion, and insecuri- 
ty. The inexorable facts at present support the 
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observation that EDP unites functions but disunites 
people. 


The EDP Elite 


EDP personnel are not “organization men.” They 
do not attain status by good fellowship, manipulate 
others with subtlety, or move smoothly into executive 
positions by exercise of “personality.” Instead, the 
elite group of computer people are, in many ways, 
rebels. For them, the basic ingredient of success is 
efficiency and not popularity. 

The EDP department designs its own projects, in- 
itiates such changes as it deems advisable, hires its 
own personnel, and even instructs the training depart- 
ment on methods of teaching. Ignoring all the ground 
rules of established organizational behavior, it by- 
passes channels and cuts across departmental lines— 
all for the purpose of enhanced efficiency. 

EDP executives pre-empt industrial relations func- 
tions which might conceivably facilitate adjustment 
on the part of the employees, yet ignore the turmoil 
brought into these people’s lives. This failure to recog- 
nize the worker’s point of view typifies most EDP 
executives in firms I have studied. 


Personnel Work Devalued 


EDP is exerting marked influence on the philosophy 
underlying human relations in the modern business 
world. In many companies, the functions of personnel 
administrators are poorly defined, and the EDP de- 
partment shows a growing tendency to poach on their 
preserves. In many private concerns and at least sev- 
eral of the government installations, selection and 
training of EDP personnel are handled by the EDP 
manager, and he even prescribes the kind of training 
to be given workers who will prepare data for the 
computer. This trend toward devaluation of the serv- 
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ices of the industrial relations department is flourish- 
ing in the anti-human relations climate that can be 
perceived in American business. 

As for gauging the “environment of decision” before 
renting or purchasing the “giant brain”—a step that 
many thoughtful personnel managers would no doubt 
urge—most EDP managers would look on such a 
stratagem as absurd. 

A similar reaction would greet any proposal to ease 
the impact of the computer by giving workers advance 
notice of what is to come and preparing them some- 
what for the result. For EDP, reluctant to map out 
its proposed moves for fear of real or imagined re- 
sistance, subscribes to an obscurantist policy of “what 
they don’t know won’t hurt them.” This prevents 
effective action on the part of the industrial relations 
department, and its function in many companies be- 
comes a sort of mopping up after the deluge. 


The Outlook 


Since EDP is still growing, it would be unwarranted 
to draw fixed or final conclusions now. We can, how- 
ever, study its impact on organizations and individuals 
and trace the configuration of trends. 

There is ever-growing, sober evidence to support 
the thesis that machines are demonstrating their abil- 
ity to handle a wide range of human decisions. Indeed, 
there is reason to believe that the time is soon ap- 
proaching when abstraction, planning, and learning 
processes will be so effectively carried out by com- 
puters that it will be a social and not an economic 
matter as to whether they should be performed by man 
at all. 

The short-run displacement effects I have described 
need not be duplicated in other sectors of the economy, 
either in the short or the long run. Businessmen can 
be expected to continue to favor cost-reducing equip- 
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ment, even if it involves the substitution of capital for 
labor. 

Yet a realistic and balanced view and understanding 
of the effects of automation provide a meaningful 
basis for applying thought and action to important 
problems faced by management, labor, and the public 
at large. It is through careful and detailed study of 
automation in specific areas, rather than broad and 
conjectural statements, that progress can be made 
toward a workable solution of the problems en- 
gendered by automation and full realization of its 
benefits. 











Seniority in Labor Contracts 


Condensed from an article by Walter L. Daykin, pub- 
lished in 23 Personnel Administration 36-42 (May-June, 
1960), and printed with permission from Personnel Ad- 
ministration. Business address: The Society for Person- 
nel Administration, 715 G Street, N. W., Washington 1, 
D. C. Single copy price, $1.25. 


It is in the nature of our industrial society that in 
the application of seniority fundamental conflicts will 
arise. The employer desires the freedom to direct, 
place and retain a labor force in terms of his needs 
and judgment. 

On the other hand, workers are interested in job 
security, and seniority is a limited form of job protec- 
tion. Unions contend that there is no basic conflict 
between efficiency and seniority because seniority 
develops morale which results in increased produc- 
tivity. 

This article shows how arbitrators interpret or view 
the many aspects of seniority and solve the problems 
arising out of its functioning in industry. 

In arbitration those responsible for making deci- 
sions are required to recognize the contract, especially 
its language or the way the various seniority clauses 
are worded, the past practices relating to seniority, 
and the federal and state laws regulating this behavior 
pattern. 

Some contracts allow the departure from strict 
seniority rules to maintain or increase the efficiency 
of the plant. On occasions seniority may be disre- 
garded in work stoppages resulting from emergencies 
even though the contract contains a broad clause regu- 
lating the application of seniority in all layoffs. For 
example, a contract containing a clause stating that 
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straight seniority will control layoffs when practical 
does not prevent the employer from retaining junior 
employees whose presence in the plant is necessary 
to prevent numerous additional layoffs, especially if 
the work of the junior employees requires a training 
period of several weeks. 

Even though the contract states that seniority is to 
apply to both permanent and temporary layoffs, it 
has been ruled that it will not be applied or application 
can be delayed during brief emergency periods if such 
an application would be unreasonably burdensome or 
cause the company to lose money. 

Furthermore, where a contractual provision states 
that seniority does not apply to layoffs caused by 
emergencies, breakdowns, or stock shortages because 
of the difficulty involved in the application, the em- 
ployer is not privileged to substitute work sharing for 
seniority during a period of stock shortages. 

It has been established that legal collective bargain- 
ing contracts are to be respected and enforced. Con- 
sequently, if the employer agrees to a seniority clause 
he must keep a seniority list so that the clause can be 
maintained or effectuated. 

If the contract states that seniority is based upon 
service with the company, service is generally in- 
terpreted to mean the time from the date of employ- 
ment and not the time worked minus layoff time. 
Seniority can be broken by a long layoff, or by certain 
behavior engaged in by the employees involved. It 
has been ruled that seniority is broken after a thirty 
months layoff, .... for the violation of leaves of 
absences, .... by the violation of safety rules, and 
absence from work for three consecutive days without 
a reasonable excuse as designated in the contract. 
However, a person put in jail for thirty days has a 
reasonable excuse for absence and his seniority is not 
broken. 
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It has also been ruled that a laid off employee who 
obtains an interim job without notifying his employer 
loses his prior seniority rights because he cannot ac- 
cumulate seniority with two employers. Mergers of 
businesses which necessitate transfers do not cause 
employees to lose seniority, and in case of the sale of 
the company recalled employees retain their seniority. 

Superseniority or preferential seniority for union 
officials or stewards, must be respected and recog- 
nized if it is in the contract. Such superseniority 
grants them the right, if they are qualified, to bump 
others from their jobs during layoff periods. During 
a reduction of force superseniority does not give union 
stewards the right to retain their own jobs because 
preferred seniority is on an area rather than a job 
basis. Furthermore, while top seniority for union of- 
ficials may not be limited by ability qualifications in 
seniority clauses, such a contractual right does not 
permit officials to choose jobs they are unable to per- 
form, but it is controlling if they can do the job. 

The employer is not required to assign overtime on 
the basis of seniority in the absence of contract provi- 
sions and an established history in the area of col- 
lective bargaining. The employer possesses inherent 
and specific reserved rights to schedule work, and 
these rights remain intact unless limited by the col- 
lective bargaining agreement. 

In dealing with seniority the most intense problems 
develop when it is applied to layoffs and promotions. 
An analysis of the arbitration decisions reveals that 
the majority of the contracts give more control or 
weight to seniority in determining layoffs and demo- 
tions than to promotions or advancements. 

The decisions reveal that there is a difference of 
opinion among arbitrators relative to the bumping 
rights of senior employees. In the solution of these 
difficulties it has been decided that in the absence of 
contract limitations preventing it senior employees 
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operating under a plant-wide seniority system are 
privileged to bump junior employees from their jobs. 
If an employer refuses to allow a qualified senior 
worker to bump a junior employee in terms of the con- 
tract provisions the burden is on the employer to 
prove that the senior worker is unqualified for the job 
in question. 

Also, if the right to bump in case of force reduction 
is regulated by such a qualification as ability to do the 
work, this has been interpreted by some arbitrators 
to mean that the bumper must be qualified to do the 
job immediately and no breaking-in period is to be 
allowed. Others have ruled that ability in bumping 
simply means the basic ability to do the job, and that 
the employee is entitled to a breaking-in period as 
distinguished from a training period on the job. The 
mere lack of familiarity with the duties of the job of 
the junior employee can not be interpreted as lack 
of ability. 

It has been held that seniority rights permit the 
bumping of only the lowest ranking employees in an 
occupational group, or that seniority should be applied 
downward during layoffs. Other arbitrators reason 
that if the contract gives senior employees the right 
to qualify for other jobs in case of layoffs this does 
not refer only to jobs carrying a lower rate than their 
own. If the contract does not limit bumping rights of 
senior employees but allows for the exercising of plant 
seniority in any job for which they can qualify, up- 
ward bumping is permissible. 

Upward bumping is not permissible if the contract 
does not specifically give this right to senior employees 
and if there has been no historical practice established. 
Some arbitrators have held that if the contract states 
that in case of layoffs employees can be transferred 
to jobs of comparable rates this does not give senior 
employees the right to bump into higher rated jobs. 
Even if the contract clause provides that seniority 
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governs in layoffs qualified senior employees are 
privileged to bump junior employees in equal or lower 
rated jobs but they cannot bump into higher classifi- 
cations. 

Management attempts to formulate seniority rules 
so that plant efficiency can be maintained. This has 
created a number of significant problems. Some of 
these are the meaning of ability, who has the preroga- 
tive to determine ability, and the factors then can be 
used in the determination of ability. Ability is gen- 
erally defined as meeting the demands of the position 
or ability for the job, or ability to learn the job in the 
normal training period and not to mean greater ability 
or efficiency. The minimum qualifications to do the 
job or the ability to perform the work in the shortest 
period of time are considered sufficient. 

The employer is required to determine ability on 
the basis of the particular job involved, or he must 
interpret ability to relate to the particular job sought 
without regard for general or potential ability to be 
promoted to more responsible positions, or the capa- 
bilities of progressing beyond the job, or without tak- 
ing into consideration the possibility of job changes. 
He must compare employees on an individual and not 
on a group basis. 

It is generally conceded that management has the 
right to determine ability unless this prerogative has 
been limited in the contract. This means that the em- 
ployer is initially the sole judge of ability to perform 
available jobs, and that his judgment cannot be set 
aside, unless he exercises this right arbitrarily, or 
discriminatorily. In determining the relative ability 
for promotion to supervisory duties, the employer may 
interpret this ability more liberally and broadly than 
in cases concerning promotion from one production 
job to another. 

The burden of proving greater relative ability is 
placed upon the employer; so if he retains or promotes 
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a junior employee, where the contract provides for the 
observance of seniority where abilities are equal, he 
must prove by clear, specific, understandable, and 
convincing evidence that the senior employee’s ability 
to perform the job in question is not relatively equal 
to the ability possessed by the junior employee. In 
fact, the employer must prove by preponderance of 
evidence that the senior employee lacks ability. 

Also, even if management possesses the sole right 
to determine ability of employees to do the jobs, the 
union is permitted to challenge the decision through 
the grievance procedure in case it accuses management 
of acting in an arbitrary manner, or acting in bad 
faith; but if the union challenges management’s deter- 
mination of ability, the burden is on the labor organi- 
zation to prove that the employer acted arbitrarily 
or made an error in judgment. 

Often arbitrators are required to decide upon the 
factors or devices that can be used by the employer 
to determine ability. In measuring ability much em- 
phasis is placed upon the quantity and the quality of 
the work or the output of the employees involved be- 
cause these factors show skill, effort, and knowledge. 
It is generally conceded that the employer can require 
employees to take reasonable written tests or formal 
examinations, such as aptitude tests, in connection 
with other standards to determine relative ability 
even if such measuring standards have never been 
used in the industry. However, the tests used must 
be fair and proper, must be related to the job require- 
ments or based upon the job duties, must be those 
commonly used in vocational activities, and must be 
administered without any discrimination under proper 
conditions; that is, those taking the tests must be given 
plenty of time to answer and be permitted to ask ques- 
tions. In other words, a recognized formal examina- 
tion can be used as a verifying device but not as a 
hurdle. 
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In the determination of ability for layoffs and pro- 
motions employers have been permitted to use other 
factors than technical qualifications. For example, 
poor attendance records, disciplinary records, age and 
physical impairments, record of errors, and the atti- 
tude of the employees toward their jobs and the em- 
ployer are considered significant or can be given some 
weight in the proving of equal or unequal ability. On 
the other hand, the employer has been denied the right 
to determine ability or competency on the basis that 
the employee had never discussed the problems con- 
nected with the job with the foreman, intermittent 
absences, or lack of qualifications to perform the 
human relation aspect of the position. 

Nor can an employer by-pass a senior employee for 
promotion on the grounds that he lacks interest. The 
lack of interest is not a measure of ability, particularly 
if it is only temporary and inconsistent with the usual 
attitude of the worker. Nor is the employer permitted 
to refuse a promotion to a senior employee because 
of a surly attitude unless this interferes with produc- 
tion. 

Most of the arbitrators have accepted the residual 
claimant doctrine and emphasize that seniority rights 
stem from the contract. 

The decisions demonstrate that arbitrators attempt 
to safeguard the rights of employees, and to protect 
the employer and other workers from unnecessary 
hardships if seniority is rigidly applied. It is also 
evident that while there are some differences of 
opinion among arbitrators relative to the correct way 
to settle the conflicts created by the application of 
seniority, there is a tendency to develop standards 
which are uniformly applied, or to establish prece- 
dents which will be controlling in future decisions. 
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Why the British Shelved 
Compulsory Arbitration 


Condensed from an article by Eric G. A. Armstrong, pub- 
lished in II California Management Review 45-53 (Sum- 
mer, 1960), and printed with permission from California 
Management Review. Business address: Graduate School 
of Business Administration, University of California, Los 
Angeles 24, California. Single copy price, $2.00. 


Athough the recent steel dispute in the United 
States was settled without further recourse to strike 
action, discussion continues about the possibility of 
introducing some form of compulsory arbitration as 
a means of solving industrial disputes. There is much 
that U.S. business and union leaders could learn from 
the experience of Great Britain, which abolished com- 
pulsory arbitration some months ago after nearly 19 
years of operation. 

Compulsory arbitration existed in Great Britain 
during the First World War; however, it was aban- 
doned in 1919. The Second World War prompted its 
re-introduction. 

Briefly, 1940 legislation provided that where nego- 
tiations broke down, either party was free to report 
the dispute to the Minister of Labor who might then 
refer it for settlement to an independent arbitration 
tribunal. The Minister had 21 days within which to 
take such action, and during this period, any strike or 
lockout would be illegal. If the Minister, however, had 
not referred the dispute to arbitration by the end of 
the stipulated period, a strike or lockout could be 
called without fear of prosecution. The awards of the 
arbitration tribunal were legally binding. This legis- 
lation, designed to meet the needs of wartime condi- 
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tions, continued in operation until 1951, six years 
beyond its expected life span. 

In 1951, however, when some strikers were prose- 
cuted, pressure from the trade unions was instru- 
mental in causing the Labor government to scrap the 
wartime Order and to restore the unfettered rights of 
the strike and also of the lockout. However, compul- 
sory arbitration was not scrapped completely. A 
modified version, known as the Industrial Disputes 
Order, was introduced as an experiment in the same 
year. 

The term “compulsory arbitration” usually implies 
the prohibition or some curtailment of the right to 
strike. This was not the case with the 1951 Order. 
Furthermore, the Minister of Labor was not em- 
powered to compel the parties involved in a dispute 
to resort to arbitration. 

Two elements of compulsion were built into the new 
law. Only one party needed to report the dispute; if 
both parties wished to resort to arbitration, then other 
procedures were available. The award, once made, 
became an implied term in the individual contracts 
between the employers and workmen concerned. The 
nonobservance of an award, therefore, would consti- 
tute a breach of the employment contract, establishing 
for the injured party the right to sue for damages in 
a civil court. Unlike its predecessor, the 1951 Order 
contained no penal sanctions. 

As the years went by, employers’ dissatisfaction 
with the operation of the Order increased. In addi- 
tion to the standard objection to compulsory arbitra- 
tion in peacetime as being an alien practice, the em- 
ployers’ main complaints were as follows: The tribunal 
had tended to be too generous to the trade unions; 
while the awards were legally binding it was far 
easier to enforce an award against one employer than 
against his 10,000 employees; where an award “un- 
favorable” to workpeople was accepted by them, this 
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did not prevent an almost immediate application for 
further concessions. For these reasons and for others 
of an administrative nature, the Order was abolished 
and the arbitration tribunal finished its work early 
in 1959. 

Before considering the relevance of such experience 
to American conditions, two further points should be 
made. There has long been a tradition in Britain of 
submitting to arbitration disputes arising from claims 
to alter existing agreements. Unlike the arbitration 
process in the U.S., where it is almost exclusively in- 
terpretative of existing contracts (“rights” arbitra- 
tion), arbitration awards in Britain have often estab- 
lished new agreements, involving increases in wages 
and reductions in working hours (“interests” arbitra- 
tion). It should also be borne in mind that, broadly 
speaking, the collective agreements reached in Britain 
between employers and trade unions are gentlemen’s 
agreements only, unenforceable by law. Such agree- 
ments are as strong as the voluntary support given 
to them by the parties concerned. 


What Constitutes a Dispute? 


Any discussion compulsory arbitration should im- 
mediately prompt the question, “What is an industrial 
relations dispute?” Without entering into technicali- 
ties, it is true to say that experience in Britain during 
1940-51 clearly showed that certain disputes could not 
be satisfactorily resolved by arbitration. The defi- 
nition of dispute in the 1951 Order was narrower than 
that given in the 1940 Order. The Industrial Disputes 
Tribunal was not empowered to arbitrate on disputes 
arising from the nonrecognition of a union, the mem- 
bership or non-membership of a union, alleged victimi- 
zation or redundancy. Some of the most frictional 
areas in industrial relations were therefore removed 
from the operation of compulsory arbitration. Many 
of its awards were in relation to union claims for in- 
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creased pay and the like, claims which would not be 
submitted to arbitration in the States. 

One of the major criticisms in the U.S. against 
arbitration, either voluntary or compulsory, of such 
“interest” conflicts is that arbitration would under- 
mine effective and realistic collective bargaining. 
There would be a tendency to overpitch claims and 
to “pass the buck” for settlement to the arbitrators. 
There is no conclusive answer to this contention, for 
so much depends upon the traditions, mores, and gen- 
eral culture of the country whose industrial relations 
developments are under consideration. 

A ease could be made that compulsory arbitration 
actually encouraged the adoption of more voluntary 
arbitration as an integral part of various bargaining 
procedures, the parties in this case believing that if 
the arbitration process was to be extended in scope, 
then preferably it should remain voluntary. 

If compulsory arbitration is to be considered a 
service to those directly involved in disputes as well 
as to the public in a more general sense, rather than 
as an attempt by a government agency to impose peace 
on warring factions, the question arises as to who may 
refer disputes for settlement to arbitration. Should 
such rights be conferred, for instance, on an individual 
workman, on nonunion workmen, or on a breakaway 
union (a group of workers who have broken away 
from a parent union in an attempt to form a separate 
union), or should they be restricted to the representa- 
tives of organized labor, i.e., the trade unions who 
have helped to shape existing agreements? The last 
named limitation was in fact introduced in 1951. 
While it was possible to have an arbitration award 
made on a dispute arising from the payment of one 
workman, the privilege of reporting such a dispute 
to the Minister of Labor was afforded only to the 
representative trade union. Except for a certain cate- 
gory of disputes referred to in the introductory re- 
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marks, employers were also free to report disputes 
which involved their own workmen. 


Composition and Awards of the Arbitrating Body 


A wise selection of arbitrators is crucial to the ef- 
fective operation of compulsory arbitration legislation. 
The people chosen must command the respect and 
confidence of the employers and the trade unions. The 
usual composition of the tribunals was as follows: 
Three independents, i.e., people with no direct connec- 
tion with industry but with a good record of public 
service; an employer representative “nominated” by 
the British Employers Confederation; and a worker 
representative “nominated” by the Trades Union Con- 
gress, the latter two members having no connection 
with the dispute before them. Clearly the employer 
member had to be acceptable to the trade union ap- 
pearing before the tribunal and vice versa. All five 
members had to be acceptable to both parties. The 
three independent members of the first tribunal in 
1940 were a Justice of the High Court, a barrister 
experienced in industrial conciliation and a University 
Vice-Chancellor who had served for a number of years 
on wage-fixing bodies. This kind of pattern was pre- 
served throughout the 19 years of the operation of 
compulsory arbitration. 

Once established, the tribunals functioned independ- 
ently of governmental control. The Minister of Labor 
could give the tribunals neither instructions nor ad- 
vice as to how particular disputes should be settled. 
There has been broad agreement that arbitrators 
should judge claims largely on the merits of the 
localized circumstances in which they have their origin. 
That arbitrators have not been unmindful of the 
broader economic implications of their awards, how- 
ever, has been demonstrated several times. 

While published summaries of the arguments ad- 
vance before the tribunals by the employers and trade 
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unions are readily available together with the details 
of the actual awards, the reasons which have prompted 
these awards are not announced. 

By and large there is agreement by both employers 
and trade unions that the non-disclosure of reasons 
for awards is a sensible practice, although some trade- 
union leaders have argued on occasion that reasons 
should be given and the right established for the ag- 
grieved party to appeal to a higher tribunal created 
especially for this purpose. Such legalistic concep- 
tions have not gained much support. 


Results and Implications of Compulsory Arbitration 

Enforcement: There is general agreement that if 
compulsory arbitration entails some restriction on the 
right to strike, then enforcement becomes the most 
difficult problem. 

There was certainly far less industrial strife in 
World War II than in World War I. It is perhaps 
impossible to evaluate how much credit the 1940 Order, 
which was more realistically drawn than the equiva- 
lent legislation of World War I, should take for this 
improvement. 

It might be asked whether it would be feasible, 
where strikes are called in defiance of the require- 
ments of compulsory arbitration and are damaging to 
the national interest, to levy fines or to enforce dam- 
ages against union funds. Such proposals were not 
even seriously considered during World War II. The 
funds of trade unions in Britain enjoy considerable 
immunity from the operations of the law and such 
immunity is likely to remain for the foreseeable future. 

Compulsory Arbitration and Collective Bargaining: 
Compulsory arbitration has been removed from the 
industrial relations scene in Britain largely because 
employers felt that the compulsion was exerted in one 
direction only, theirs. They did not attempt to make 
a case that arbitration per se was damaging to effec- 


58 














COMPULSORY ARBITRATION 


tive collective bargaining. While major awards made 
by the Industrial Disputes Tribunal have been rela- 
tively few in number, indicating that where large-scale 
issues are involved employers and trade unions pre- 
fer the two-party collective bargaining method, it is 
reasonable to infer that the Order did prevent a num- 
ber of strikes, for the tribunal would not arbitrate 
under duress, i.e., would not make an award if a strike 
was already in progress. It now remains to be seen 
whether the trade-union opposition to the removal of 
compulsory arbitration with the abolition of the 1951 
Order will be justified. They have said that in the 
future they may have to resort more readily to the 
strike weapon, since they can no longer compel the 
obstinate employer to go to arbitration. On the other 
hand, with compulsion removed, such an employer may 
be more willing to make a joint approach with the 
trade union to voluntary arbitration. 

One further power, however, remains to the Minister 
of Labor. If a major dispute threatens or is already 
in progress, he may set up a Court of Inquiry. This 
is an independent fact-finding body having certain 
legal powers, e.g., it can summon witnesses to give 
evidence. The Court listens to the claims and counter- 
claims of the combatant employers and unions and 
makes recommendations which it is hoped will form 
the basis of a settlement. Such recommendations are 
not backed by any legal sanction, but they are almost 
invariably accepted by the parties to the dispute. This 
happens for a variety of reasons: The Court has great 
moral authority; sparing use is made of the Court so 
as not to weaken this authority; the Court marshalls 
evidence which is presented to Parliament and to the 
public; public opinion begins to harden, bringing 
pressure to bear on the more stubborn of the two par- 
ties. 

Although the Minister has no power to order 
strikers back to work and cannot seek an injunction 
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from the courts to do so, the strike is invariably called 
off when he has appointed the members of the Court 
of Inquiry. While other factors affect the situation, 
including the nicety of timing by the Minister, this 
example does illustrate the respect in Britain for 
moral suasion and the sensitivity of response by em- 
ployers and unions to public opinion. 


Conclusions 


It seems clear that, in wartime or peacetime, com- 
pulsory arbitration will be effective only to the degree 
that it is voluntarily accepted by the parties involved. 

A weakness inherent in the concept of compulsory 
arbitration, where some restriction on the right to 
strike is entailed, is the problem of enforcement in the 
event of large-scale defiance by workers. If enforce- 
ment is pursued half-heartedly, then the related prob- 
lem of maintaining respect for the law is engendered. 

What then is to be done about strikes that are self- 
evidently damaging to the national interest? Britain 
did not find that compulsory arbitration provides the 
answer to this question. Where a major strike has 
threatened or has actually been in progress, the Brit- 
ish Government, after first trying mediation, has 
generally established a Court of Inquiry, whose find- 
ings are made public. A settlement is almost invari- 
ably achieved this way. 

It might fairly be asked of me whether I consider 
the British method of Court of Inquiry to be a feasible 
arrangement for settling disputes in the U.S. which 
“imperil the national health or safety.” My answer 
would be no, at least for the time being. While I favor 
the independent inquiry approach when it relies on 
moral rather than legal sanctions, it is clear that the 
boards of inquiry provided for under Taft-Hartley 
and the Railway Labor Act have not been a conspicu- 
ous success. 
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I suspect that the fundamental reason for the 
failures rests in the fact that employers and unions 
have not yet learned to live with one another as 
harmoniously as their counterparts in Britain. In sup- 
port of this contention, one can point to the fact that 
in the U.S., there is more legal regulation of industrial 
relations than in any other industrialized country in 
the world. Much of this legislation could be scrapped, 
I think if a more widespread sense of industrial states- 
manship, entailing compromise and tolerance among 
employer and labor leaders, could be developed. With 
increased maturity might come a respect for and ob- 
servance of the findings of a group of impartial men, 
appointed to promote the settlement of a major dis- 
pute. This method, or slight variations of it and not 
compulsory arbitration, injunction, plant seizure and 
the like, remains the most effective method of settling 
emergency industrial disputes in Great Britain. Given 
the present industrial-relations climate in America, it 
would seem that the more “legalistic” procedures will 
have to remain in operation. 





The Landrum-Griffin Amendments: 
Labor’s Use of the Secondary Boycott 


Condensed from an article by Alan E. Shalov, published 
in 45 Cornell Law Quarterly 724-768 (Summer, 1960), and 
printed with permission from Cornell Law Quarterly. 
Business address: Myron Taylor Hall, Ithaca, New York. 
Single copy price, $1.50. 


With the enactment of the Landrum-Griffin amend- 
ments we begin a new chapter in the checkered history 
of the secondary boycott. However, it is a new chap- 
ter in name only, for while the letter of the law has 
been altered, its spirit remains unchanged. Restric- 
tions on organized labor are still the order of the day. 
Taft-Hartley curtailed labor’s use of the secondary 
boycott, but, as it turned out, not completely. Lan- 
drum-Griffin is intended to finish the job; it closes 
the Taft-Hartley loopholes and imposes new restric- 
tions of its own. 


CLOSING THE LOOPHOLES 


1. Direct Pressure on Neutral Employers 


In the traditional secondary boycott situation the 
object was to force the neutral employer to cease doing 
business with the union’s real adversary. Nothing in 
the law, however, prevented the union from asking, 
persuading, cajoling or even threatening the neutral 
employer himself in an effort to have him discontinue 
his business relations with the primary employer. 

To remedy this situation, the new statutory lan- 
guage, Section 8(b)(4) (ii), declares it unlawful for a 
union “to threaten, coerce or restrain any person en- 
gaged in commerce or in an industry affecting com- 
merce” for any of the enumerated objects. This lan- 
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guage is clearly designed to prohibit union pressure 
which is brought to bear directly against the neutral 
employer. 

It would appear that this addition does not com- 
pletely foreclose appeals directed to neutral employ- 
ers. In this connection it is significant that where the 
old language (retained as Section 8(b)(4)(i)) makes 
it unlawful merely to induce or encourage a neutral’s 
employees, the new Section 8(b) (4) (ii) makes it un- 
lawful only to threaten, coerce or restrain the neutral 
employer himself. Presumably, it is still permissible 
for a union to induce, encourage or persuade a neutral 
to apply pressure against the offending employer. 

This position is justified both by reason and public 
policy. The law of the secondary boycott, from its 
inception has been geared to protect the business of 
unconcerned third parties. When this protection is not 
needed or desired, the law of the secondary boycott 
has no place in the labor-management struggle. 

A serious question exists, however, whether a bona 
fide request for support made at the time of the labor 
dispute, which is followed by voluntary compliance 
on the part of the neutral employer, constitutes an 
agreement prohibited by new Section 8(e). 

It is apparent that the Board will have a difficult 
task in trying to decide what nuances of meaning are 
conveyed by a union representative’s words. In ad- 
ministering Section 8(a)(1) and its copartner, the 
Section 8(c) provision for employer free speech, 
closely parallel situations arise, where disputed lan- 
guage may be subject to many interpretations. In this 
area the Board has attempted to work out a common- 
sense solution based on the particular facts of each 
case and the realities of the employer-employee re- 
lationship. 

Apart from direct communications between the 
union representative and the neutral employer there 
are other aspects of union secondary activity, the 
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legality of which will depend upon the meaning at- 
tributed to Section 8(b)(4)(ii). One issue certain to 
arise involves the right of a union to refuse to supply 
workers to an employer in the first instance. With 
the addition of new Section 8(b)(4)(ii) the induce- 
ment of employees in the course of their employment 
ceased to be prerequisite to the finding of a violation 
of Section 8(b)(4). A union can run afoul of the act 
if its refusal to furnish workers tends to coerce or 
restrain the neutral employer for a proscribed object. 
The question of course is whether a refusal to supply 
the employer with workers in the first instance consti- 
tutes coercion or restraint within the ambit of Section 
8(b) (4) (ii). 

One of the most effective weapons employed by 
unions in exerting pressure on a disputing employer 
is secondary consumer picketing. The legislative his- 
tory of new Section 8(b) (4) (ii) would seem to indicate 
that it was intended to prohibit secondary consumer 
picketing entirely, even where the picket appeals are 
directed solely to the distributor’s customers. If that 
is the ultimate effect of this amendment, a union will 
no longer be able to avoid a secondary boycott charge 
by showing that all neutral employees were informed 
that they should disregard the picket line. Of course, 
the vital question here is whether peaceful picketing, 
aimed at consumers and unaccompanied by threats to 
the neutral employer, can be automatically equated 
with coercion and restraint within the meaning of Sec- 
tion 8(b)(4)(ii). The recent decision of the Supreme 
Court in the Curtis Bros. case lends support to the 
position that peaceful picketing cannot automatically 
be equated with coercion and restraint. 


2. Inducement of Nonstatutory Employees 

Since pre-amended Section 8(b)(4) prohibited the 
inducement of “employees” employed by any “em- 
ployer” a curious loophole was revealed in that a 
union could legally induce the employees of a neutral 
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to engage in a work stoppage for a proscribed object 
if the neutral or his employees were excluded from the 
act’s coverage under Section 2. Thus, where a union 
picketed a school building construction site, the object 
being to force the city board of education to cancel 
its contract with a non-union builder, the NLRB found 
no violation of Section 8(b)(4) since a board of edu- 
cation is not an employer under the Act. In the 
exempt employee field it was held that the inducement 
of agricultural laborers to stop work did not consti- 
tute an unlawful secondary boycott. A more glaring 
loophole was that the statutory language permitted 
boycott appeals to supervisors, even if they belonged 
to the same union as rank and file employees. 

To eliminate the difficulties and inconsistencies re- 
sulting from the Board’s interpretation, the amend- 
ments substitute the word “individual” for “employee” 
and the word “person” for “employer” in Section 
8(b)(4)(i). Since the railroads, municipalities, non- 
profit hospitals, ete., excluded under Section 2(2) as 
“employers” qualify under Section 2(1) as “persons,” 
and since the workers and supervisors excluded as 
“employees” under Section 2(3) are all “individuals”, 
the loophole which previously existed is now closed. 


3. Inducement of Individual Employees 

Theoretically, under the Rice Milling rule, it became 
possible for a union to circumvent Section 8(b)(4) by 
approaching the neutral’s employees individually 
rather than as a group or by inducing one key em- 
ployee to stop work. However, in practice such cases 
were rare. By deleting the word “concerted” from 
Section 8(b)(4)(i) the amendments close this small 
loophole. 


4. Hot-Cargo Contracts 


In most instances an employer bound by a “hot- 
cargo” clause is contractually obligated to boycott any 
employer whom the union designates as “unfair,” for 
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if he cannot force or require his employees to handle 
the “hot” goods he will ordinarily find it necessary 
to cease doing business with the “unfair” or primary 
employer. Newly added Section 8(e) renders “hot- 
cargo” agreements “unenforceable and void” and 
makes the mere execution of such an agreement an 
unfair labor practice. Further, under amended Sec- 
tion 8(b)(4)(A) a union cannot use methods pro- 
seribed in Section 8(b)(4)(i) and (ii) to force an em- 
ployer to enter into a “hot-cargo” agreement. 

It will be recalled that under Section 8(b) (4) (ii) 
unions still retain the right to request aid of neutral 
employers. A union, engaged in a dispute with one 
employer, can ask or persuade another employer to 
cease doing business with the “unfair” employer; only 
threats, coercion or restraint are prohibited. How- 
ever, if the secondary employer accedes to the union’s 
request, does the arrangement constitute an unlawful 
contract or agreement within the purview of Section 
8(e)? 

Notwithstanding the apparently unqualified lan- 
guage of Section 8(e) it is submitted that if a union 
successfully requests an employer to boycott another 
employer with whom the union is at odds this should 
not be held to violate the new provision. The distinc- 
tion between the inducement or encouragement of em- 
ployees prohibited by Section 8(b)(4)(i) and the 
threatening, coercing or restraining of employers 
banned by Section 8(b)(4)(ii) was not mere inad- 
vertence. It was designed to allow peaceful persuasion 
of employers. This being so, it is inconceivable that 
Congress would take the trouble to preserve labor’s 
right to persuade in one section and then proceed to 
destroy this right in another section. 

Secondly, outlawing “agreements” made at the time 
of a labor dispute would often produce anomalous re- 
sults. Thirdly, the very nature of the abuse which 
engendered this “hot-cargo” legislation forbids the 
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conclusion that Section 8(e) was meant to cover the 
situation where a union successfully requests a neutral 
to stop doing business with a primary employer dis- 
putant. Last but perhaps most important, are the 
policy considerations which militate against the ex- 
tension of Section 8(e) to situations where an em- 
ployer voluntarily complies with a union’s request. 
Prohibiting union persuasion of a neutral would in 
effect be forcing him to side with the disputing em- 
ployer, even though his sympathy or interest may be 
entirely with the union. 

Another issue which is certain to arise under Sec- 
tion 8(e) resolves itself into the question whether an 
employer who agrees that his employees may refuse 
to handle “hot” goods can be said to have impliedly 
agreed that he himself will cease or refrain from 
handling “hot” goods or that he will cease doing busi- 
ness with another person. However, though the statu- 
tory language leaves much to be desired, this is not a 
case where the intention of the legislature is in any 
way uncertain. Clearly, Congress meant to outlaw all 
“hot-cargo” contracts regardless of the particular 
phraseology involved. Knowing that the most common 
type of “hot-cargo” clauses merely excuses employees 
from handling “unfair” goods, it is inconceivable that 
Congress intended to immunize such agreements from 
the reach of Section 8(e). 

Another controversial issue raised by Section 8(e) 
concerns its impact on the customary and traditional 
picket-line clause under which employees are pro- 
tected from discharge if they refuse to cross a picket 
line at another employer’s place of business. In this 
connection it should be noted that the new amend- 
ments retain the old proviso of Taft-Hartley. This 
provision was given a very limited effect under the 
old law. The Supreme Court, in the Rockaway News 
case, held that it did not prevent an employer from 
discharging an employee who refused to cross a picket 
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line where the employer’s collective bargaining agree- 
ment contained a no-strike clause. Will Section 8(e) 
invalidate such clauses? At first blush, these exculpa- 
tory agreements seem quite similar to the ordinary 
“hot-cargo” contract discussed above. Thus, it can be 
argued that if one is to be illegal under Section 8(e) 
so should the other. This conclusion is reinforced by 
the section’s legislative history. 

Notwithstanding the seeming validity of these ob- 
servations, the underlying rationale of the secondary 
boycott legislation points to a contrary conclusion. If 
it is lawful to engage in primary picketing in the first 
instance, it should be lawful for employers to agree 
that their employees can respect primary picket lines. 
Consequently, Section 8(e) should not be construed 
to prohibit agreements which provide that it is not a 
violation of the collective bargaining contract or a no- 
strike clause if an employee refuses to cross a lawful 
picket line at another employer’s establishment. 

A similar problem involves the conventional restric- 
tions on subcontracting where an employer agrees 
that he will assign work to his own employees rather 
than to a subcontractor. Although some legislators 
have expressed the view that such clauses would be 
prohibited by Section 8(e), the validity of their posi- 
tion is doubtful. First, the statutory language itself 
would appear to call for a different interpretation. 
The initial prohibition of Section 8(e) applies to 
agreements whereby an employer agrees to cease or 
refrain from handling the products of another em- 
ployer. It does not cover agreements to cease or re- 
frain from using the services of another employer. 
Secondly, and perhaps more significant, is the fact 
that the conventional subcontracting restrictions, like 
the exculpatory picket line clauses referred to above, 
are concerned with primary rather than secondary 
objectives; their aim is to regulate working conditions 
within the plant of the contracting employer and any 


68 





SECONDARY BOYCOTT 


adverse effects which such agreements have on other 
employers are purely incidental. 


THE NEW PROVISOS 


1. Provisos to Section 8(e) 


The first proviso to Section 8(e) provides an exemp- 
tion for the construction industry. The precise scope 
of this provision is already a subject of controversy. 
It is relatively clear that the proviso sanctions con- 
tractual arrangements whereby a general contractor 
agrees that all subcontractors on a construction 
project will employ union labor. Such agreements 
obviously pertain only to work actually performed at 
the jobsite. While permitting an employer to agree 
beforehand that he will not use non-union labor on 
the construction project, Congress made it clear that 
the exemption was not meant to allow the conduct 
proscribed by section 8(b)(4). Thus it is still unlaw- 
ful for a union to induce neutral employees at a con- 
struction site to stop work or to threaten, coerce or 
restrain a neutral employer directly in an effort to 
have him cease his business dealing with a non-union 
subcontractor. Further, while a contractor can be re- 
quested or persuaded to comply with a lawful sub- 
contracting agreement, he cannot be forced to abide 
by it through the use of prohibited secondary pres- 
sures. 

The disagreement which revolves around the phrase 
“to be done at the site of the construction” arose in 
connection with the so-called “fabrication” clauses in 
plumbing contracts. One type of “fabrication” clause 
requires that the cutting, bending or fitting of pipe 
must be done either at the employer’s own shop or on 
the jobsite. Since the objectives of a “fabrication” 
clause are purely primary, Section 8(e) would appear 
to have no application in the first instance. This being 
so, it is unnecessary to consider whether or not such 
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agreements are protected by the proviso to that sec- 
tion. 

Another type of fabrication clause provides that the 
contractor can subcontract out the fabrication of pipe 
so long as the subcontractor has an agreement with 
a local union and maintains standard union wage rates 
and working conditions. Since this agreement at- 
tempts to prescribe the conditions under which work 
performed off the jobsite will be accomplished, it is 
much more difficult to justify than the clause referred 
to above. The objectives of such an agreement are 
clearly secondary in that it is motivated by a desire 
to exert pressure on any outside employer with whom 
the union may happen to be at loggerheads. Hence, 
if the agreement is not protected by the proviso, it 
would be unlawful under Section 8(e). It is absolutely 
clear that agreements which restrict the general con- 
tractor in purchasing, using, or installing products 
manufactured or supplied by another person who does 
not work at the jobsite, merely because that person 
is deemed “unfair” by the union, are not protected 
by the proviso to Section 8(e). 

Two other important issues raised in connection 
with the construction industry exemption are (1) 
whether a union may strike to secure an agreement 
which is protected by the proviso and (2) whether, 
once such an agreement has been secured, a union can 
bring suit for specific performance under Section 301 
of Taft-Hartley if the employer refuses to abide by it. 

The second proviso to Section 8(e) refers to the 
garment industry. The implications are clear. The 
secondary activity proscribed in Section 8(b)(4)(B) 
and the contracts or agreements banned by Section 
8(e) remain lawful in three specific situations within 
the garment industry. Moreover, the third proviso to 
Section 8(e) indicates that “hot-cargo” agreements in 
this industry can be enforced through strikes, picket- 
ing or other economic pressures, 
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2. The Primary Dispute Proviso 

Since Landrum-Griffin’s deletion of the term “con- 
certed,” some legislators feared that this might seri- 
ously jeopardize labor’s right to engage in picketing 
or other strike activity at the disputing employer’s 
establishment. It was chiefly to clarify this point that 
the Committee on Conference appended a proviso to 
Section 8(b)(4)(B) declaring that this section should 
not be construed “to make unlawful, where not other- 
wise unlawful, any primary strike or primary picket- 
ing. All it does is to make clear that the amendments 
themselves do not prohibit a primary strike or primary 
picketing merely because one or more neutral em- 
ployees respect the picket line. 


3. The Publicity Proviso 

The proviso added at the end of Section 8(b) (4) (D) 
modifies the entire Section 8(b)(4). Secondly, the 
proviso must operate merely as a rule of construction; 
it can hardly spawn negative inferences or have any 
other substantive role. Activity which is not privi- 
leged by the proviso, such as secondary picketing and 
publicity which results in a work stoppage at the dis- 
tributor’s establishment, is not made ipso facto an 
unfair labor practice under Section 8(b)(4). The ac- 
tivity must still come within the substantive prohibi- 
tions of that section. The proviso merely privileges 
certain publicity activity which it was feared might 
otherwise run afoul of the act. 

One point which seems certain to engender litigation 
is the scope of the “handbilling” privilege. Assuming 
that all other conditions of the proviso are met, where 
does permissible handbilling end and unprotected 
picketing begin? One thing is clear—the “handbilling 
privilege” of the new proviso is not going to be an 
absolute one. The proscriptions of Section 8(b) (4) 
will not, as some writers have suggested, be avoided 
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merely by a “change from picket-sign carrying to leaf- 
let-carrying.” 

The NLRB may develop the law on a case-to-case 
basis, with the outcome of each dispute depending on 
the reasonableness of the union’s activity in the light 
of all the facts and circumstances presented. The most 
significant factors in such a determination would 
probably be (1) the number of leaflet distributors in- 
volved and (2) whether the boycott appeals are re- 
stricted to the “unfair” products or are aimed at the 
secondary employer’s business in general. On the 
other hand, the Board may see fit to crystallize the 
area of allowable conduct. 

The proviso speaks only of “products which are 
produced by an employer . . . and distributed by an- 
other employer”. Does this language preclude appli- 
cation of the proviso where the primary employer is 
a service establishment? There is certainly no hint of 
this limitation in the provision’s legislative history. 
Although the standard example of “product picketing” 
involves a dispute with the product’s manufacturer, 
it is no less “product picketing” (or “product public- 
ity”) when the primary employer is a wholesaler, 
distributor or retailer of the “unfair” product. 

In addition to its failure to make clear who must be 
involved in the dispute, the proviso also fails to make 
clear where publicity activity such as handbilling can 
legally be carried on. The General Counsel has sug- 
gested that handbilling must be confined to the sec- 
ondary distributor’s establishment. But the language 
of the proviso does not appear to impose such a limi- 
tation. 

The requirement that the publicity be truthful can 
be expected to raise a host of difficult problems. The 
proviso’s “purpose” requirement may also lead to fur- 
ther complications. Union publicity activity might be 
assailed on the grounds that it is not “for the purpose 
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of truthfully advising the public” that a labor dispute 
exists. 

The proviso’s concluding clause makes it clear that 
once publicity results in a work stoppage at the dis- 
tributor’s establishment the privilege is lost. Appar- 
ently, this “effect” need not be intended. But, since 
unprotected publicity does not automatically consti- 
tute an unfair labor practice under Section 8(b) (4), 
the publicity must come within the substantive prohi- 
bitions of that provision if a violation is to be spelled 
out. 


CONCLUSION 


In the final analysis, the Landrum-Griffin Amend- 
ments will probably be successful in closing most, if 
not all, the Taft-Hartley loopholes. It should be noted 
that the amendments do little to lift the fog which 
previously enveloped the secondary boycott provisions 


of Taft-Hartley. The new law, with its innumerable 
rules, provisos, and exceptions to provisos, adds more 
grist to an already overworked mill and perpetuates 
the law of the secondary boycott as a confusing wilder- 
ness of words. 

Although Landrum-Griffin is, for the most part, a 
reaffirmation of the anti-secondary boycott policy of 
Taft-Hartley, the amendments do reveal a retreat from 
the once prevailing legislative view, as expressed by 
the late Senator Taft, that all secondary boycotts are 
“bad.” The garment and construction industry exemp- 
tions, for example, indicate congressional realization 
that in some situations the secondary boycott is a 
necessary labor weapon. Similarly, the publicity pro- 
viso shows congressional awareness that secondary 
employers are not really as “neutral” as some sec- 
ondary boycott purists would have us believe. A bill 
now being debated in Congress, which would legalize 


73 





INDUSTRIAL RELATIONS DIGEST 


construction site picketing, is another manifestation 
of this liberalizing trend. 

Surely, it would have been wiser for the framers in 
1947 or the amenders in 1959 to have enacted a flex- 
ible rule of reason which would have permitted the 
Board and the courts to exercise more equitable super- 
vision over labor’s use of the secondary boycott. De- 
cisions based on the equities of each particular case 
would certainly have been preferable to the more or 
less automatic application of various rules (and, of 
course, exceptions to rules) to labor disputes in which 
emotion often runs high. An about-face in the future 
is not completely foreclosed. 
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RIGHTS OF A UNION UNWANTED BY MAJORITY 
OF WORKERS 


Condensed from 33 Southern California Law Review 331- 
339 (Spring, 1960), and printed with permission from 
Southern California Law Review. Business address: Busi- 
ness Manager, Southern California Law Review, Univer- 
sity of Southern California Press, University Park, Los 
Angeles 7, California. Single copy price, $1.50. 


Petri Cleaners Inc. v. Automotive Employees, Laundry 
Drivers and Helpers Local 88, 349 P.2d 76, 2 Cal. 
Rptr. 470 (1960) 

The instant case, and two earlier ones which were 
overruled by Petri (Chavez v. Sargent; Retail Clerks 
Union Local 1364 v. Superior Court) involved union 
picketing designed to induce employer consent to a 
union shop agreement. In each suit the employer 
sought injunctive relief from the picketing on the basis 
of state law. In the Chavez case a majority of the 
workers desired the union shop, while in the Retail 
Clerks’ Union, a majority did not. In the Petri case 
a majority of the employees desired a union, but when 
the employer refused to bargain, these employees 
struck and new employees were hired, a majority of 
whom favored a “company” union. 

The cases presented an important question: is there 
a limit on a union’s right to engage in peaceful picket- 
ing to obtain a union security agreement? The Chavez 
and Retail Clerks cases presented an additional ques- 
tion: are county “right to work” ordinances invalid 
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because California labor policy pre-empts such or- 
dinances? 

The court in Chavez held that state labor policy pre- 
empts local “right to work” laws and therefore, that 
such ordinances are invalid. The court held also that 
the ordinance could not affect a union’s right to 
picket and that this right could be limited only by 
state labor law. This holding was affirmed in Retail 
Clerks and was not disputed in Petri. 

The court in the Chavez case held also that under 
California’s “unlawful purpose test,” a union’s right 
to engage in picketing to obtain a union security agree- 
ment is limited to situations where such an agreement 
would be lawful. Further, the court stated that a 
union security contract is not lawful where a majority 
of the workers do not desire the agreement. However, 
in Retail Clerks the court applied the majority re- 
quirement for picketing. Since the union lacked major- 
ity support, the court affirmed a preliminary injunc- 
tion restraining the union. 

In the Petri case the court denied the employer in- 
junctive relief, expressly overruled the Retail Clerks 
case, and disapproved the dictum in the Chavez case. 

In addition to upholding union security agreements, 
California courts have upheld a union’s right to engage 
in peaceful picketing to induce an employer to enter in- 
to such an agreement. The Chavez decision definitely 
established majority union support as a require- 
ment for lawful picketing. However, the Petri deci- 
sion, only seven months after the Chavez decision, re- 
established the pre-Chavez position: a union can picket 
regardless of lack of majority support. The court 
asserted that the Labor Code provisions do not estab- 
lish a majority requirement for signing a union se- 
curity agreement and a fortiori do not preclude picket- 
ing of a minority union for such an agreement. 

The court in Chavez abandoned the pre-Chavez ex- 
treme of allowing a union to contract for union 
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security regardless of the workers’ wishes. The Petri 
holding re-established the pre-Chavez position. The 
court merely asserted that in the absence of express 
legislation, the court could not establish such a require- 
ment and must allow a “free interaction of economic 
forces.” 

The majority requirement for signing, however de- 
sirable, does present definite practical problems of 
interpretation and enforcement. For example, unlike 
the federal government, California has neither a spe- 
cific procedure for majority union designation nor a 
labor relations board that can serve as supervisor. 
However, the majority requirement for signing would 
be practical, as well as desirable, if the legislature 
established a state labor-relations board or determined 
the rules and procedures for authorization of a union 
as the bargaining representative of certain workers. 

Unlike the majority requirement for signing a union 
security agreement, however, the majority require- 
ment for picketing has not been categorically adopted 
on the federal level. In addition, the majority require- 
ment for picketing, unlike the requirement for signing 
a union security agreement, presents the constitutional 
problem of interfering with free speech. However, 
recent decisions of the United States Supreme Court 
have upheld state restraints on picketing when it was 
utilized for the accomplishment of a purpose which 
was unlawful under state law. 

Even if the majority picketing requirement is con- 
stitutional and does preclude the coercive effects of 
minority picketing, is restriction of this important 
union right, which is so akin to free speech, desirable? 
A desirable policy for organizational picketing would 
prevent the coercive features of minority picketing and 
yet would allow the minority union sufficient means 
of gaining employee support. It would seem that the 
Chavez majority test might well be a desirable compro- 
mise if the minority union were given, as an alternative 
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to picketing, some other adequate opportunity to gain 
majority support. The courts could modify the Chavez 
majority test by refraining from enjoining picketing 
until a “limited time” has expired, thereby giving the 
union an opportunity to gain majority support by 
picketing and yet avoiding the coercive features of 
extended minority picketing. 

State labor policy affects interstate labor disputes 
where the NLRB declines jurisdiction, as well as 
intrastate disputes. Despite its new importance, Cali- 
fornia labor law is ambiguous and without provision 
for many contingencies. State labor policy should be 
clarified by enactment of a new and comprehensive 
labor law, such as the legislation currently in effect 
in twelve states. Such legislation could establish the 
majority test as well as the rules and means for de- 
termination of majority union support. 


JURISDICTIONAL CONFLICT BETWEEN STATE 
COURTS AND NLRB 


Condensed from 35 Washington Law Review 196-204 
(Summer 1960) and printed with permission from Wash- 
ington Law Review. Business address: Washington Law 
Review Association, 306 Condon Hall, University of Wash- 
ington, Seattle 5, Washington. Single copy price, 50¢. 


State ex rel. Yellow Cab Serv., Inc. v. Superior Court, 
53 Wn.2d 644, 333 P.2d 924 (1959) 

The case involved a labor dispute wherein the issue 
was whether the state court was precluded from as- 
serting jurisdiction by reason of the terms of the 
National Labor Relations Act. The Washington Su- 
preme Court held that the state court had jurisdiction 
in the case. 

The supreme court directed the superior court to 
take jurisdiction of proceedings to enjoin picketing of 
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the cab company’s premises, holding that the trans- 
portation of passengers to and from the interstate 
carrier terminals was not an activity which required 
a classification of the business as one affecting inter- 
state commerce; that, therefore, the Guss decision did 
not apply, and hence the state court did have juris- 
diction in the case. 

The United States Supreme Court, in a per curiam 
decision, reversed the holding of the Washington court. 
The Court gave no opinion for its reversal but cited 
San Diego Bldg. Trades Union, Local 202, v. Garmon. 

In order for there to be a pre-emption of state court 
jurisdiction in a particular labor case, it must appear 
that the activity involved or the employer’s business 
affects interstate commerce, and also that such activ- 
ity constitutes either a protected activity or an unfair 
labor practice under the NLRA. Even though the em- 
ployer’s business is one which affects interstate com- 
merce, the state courts and labor agencies will have 
jurisdiction in the dispute if the NLRB has decided 
that the activity is neither protected nor an unfair 
labor practice under the NLRA. If the activity is 
clearly one which does not fall within these categories, 
the state courts will have jurisdiction even without 
an NLRB determination to that effect. The Garmon 
case stands for the proposition that where the em- 
ployer’s business affects interstate commerce, state 
courts are without jurisdiction in a labor dispute in- 
volving such employer if the activity involved is clearly 
protected or an unfair labor practice or may fairly 
be assumed to fall within these categories. 

The Supreme Court in the instant case was appar- 
ently of the opinion that the activity of the union 
clearly, or at least fairly, appeared to constitute an 
unfair labor practice. The union was picketing the cab 
company’s premises because of a dispute with other 
recalcitrant operators, who rejected a proposed con- 
tract satisfactory to Yellow Cab. Apparently the 
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Supreme Court decided that it could at least be fairly 
assumed that such picketing was for the purpose of 
inducing Yellow Cab to persuade the reluctant oper- 
ators to accept the proposed contract. The Court ap- 
parently was of the opinion that such activity could at 
least be fairly assumed to constitute an unfair labor 
practice and that the NLRB therefore had exclusive 
jurisdiction. 

The Washington court had directed its opinion ex- 
clusively to the question of whether the business was 
one affecting interstate commerce and had not con- 
cerned itself with the question of the character of the 
union’s picketing. Since the Garmon case was con- 
cerned primarily with the nature of the activity in- 
volved rather than the affected commerce question, the 
Supreme Court’s citation of that case in its reversal 
of the instant case would seem to indicate that it 
assumed the business affected interstate commerce. 

An impairment in the availability of local cab trans- 
portation to and from the interstate carrier terminals 
might easily be found to affect interstate commerce. 
This would seem to be especially true where, as in the 
instant case, the taxicab company involved has exclu- 
sive rights to serve the terminal trade and to provide 
transportation to points in the local area. In New York 
State Labor Relations Bd. v. Wags Transp. System, 
Ine. it was held that where a local taxicab company, 
as part of its normal local service, furnished trans- 
portation to passengers arriving at interstate carrier 
terminals to points within New York City, under a 
franchise with the carriers involved to provide such 
service, its business was one which affected interstate 
commerce under the NLRA. 

The Washington court might also have found that 
the dispute in the instant case was subject to the 
exclusive jurisdiction of the NLRB because the em- 
ployer derived a yearly gross income of over $500,000 
from its operations. Apparently it is conclusively 
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presumed by the Board that such a company’s activi- 
ties affect interstate commerce inasmuch as it will 
spend a substantial amount of its income in the pur- 
chase of cars, radio equipment, and other items which 
are sold in interstate commerce. This is apparently 
an application of the indirect inflow yardstick under 
which the Board asserts jurisdiction in cases involving 
employers who purchase a certain minimum amount 
of goods which originate in other states, although the 
employer’s purchase is made from local dealers. 

The Washington court seems to have required a 
finding that the cab company’s business was an in- 
tegral part of interstate commerce, rather than merely 
a business affecting interstate commerce, in order for 
it to hold that the dispute was subject to NLRB juris- 
diction. The Washington court should have held that 
the business affected interstate commerce and that 
the NLRB therefore had jurisdiction. The United 
States Supreme Court’s reversal shows that the busi- 
ness could at least be fairly well assumed to be one 
affecting interstate commerce and therefore that the 
Board had jurisdiction because of the type of union 
conduct involved in the controversy. 


FEDERAL PRE-EMPTION—FEDERAL COURT JU- 
RISDICTION OVER ADMINISTRATION OF EM- 
PLOYEE TRUST FUNDS UNDER SECTION 203 
NOT EXCLUSIVE 


Condensed from 46 Virginia Law Review 349-352 (March 
1960) and printed with permission from Virginia Law 
Review. Business address: Clark Memorial Hall, Char- 
lottesville, Va. Single copy price, $2.00. 


Cox v. Superior Court, 2 Lab. Rel. Rep. (45 L. R. R. M.) 
(Cal. Super. Ct., Nov. 6, 1959) 


Without clearly articulating its reasons, one federal 
court has held that section 302(¢c) gives the federal 
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courts general equitable powers over the administra- 
tion of union welfare funds. But others, denying that 
they had general equitable powers, have asserted that 
section 302(c), concerning welfare funds, is only an 
exception to the general prohibitions of section 302(a) 
and (b) against employer payments to union repre- 
sentatives and that the grant of jurisdiction in section 
302(e) merely enables the federal courts to enforce 
the general prohibitions of the section. Adhering to 
the former view that the federal courts did have gen- 
eral equitable powers, a state court found that it was 
without authority to issue equitable decrees directed 
at the administration of union welfare funds. 

The California Superior Court correctly held that 
the state court had jurisdiction to adjudicate a counter- 
claim predicated on Section 302. Even if general 
equity powers were conferred on the federal courts 
under this section, there is no clear indication that 
Congress intended to exclude the state courts from 
the exercise of concurrent jurisdiction. Having given 
jurisdiction to the federal courts rather than the 
NLRB, Congress cannot be said to have manifested an 
intent to have the substantive law of section 302 uni- 
formly applied at the trial level. Further, litigation 
involving a trust fund is likely to require reference 
to both state and federal law. This conclusion is sus- 
tained by the recent enactment of legislation pertaining 
to the disclosure of welfare and pension plans, which 
clearly indicates that federal and state administration 
of employee plans may overlap. 








SS ee 




















CASE COMMENTS 


ARBITRATION—NECESSITY OF ACCORDING IN- 
DIVIDUAL EMPLOYEES RIGHT TO INDE- 
PENDENT REPRESENTATION IN ARBITRA- 
TION PROCEEDINGS 


Condensed from 58 Michigan Law Review 796-799 (March 
1960) and printed with permission from Michigan Law 
Review. Business address: Hutchins Hall, Ann Arbor, 
Michigan. Single copy price, $2.00. 


Clark v. Hein-Werner Corp., 8 Wis. (2d) 264, 99 N.W. 
(2d) 132 (1959), rehearing den. Werner Corp., 
(Wis. 1960) 100 N.W.(2d) 317 

Plaintiffs, employees of defendant corporation, were 
demoted from supervisory positions back into the bar- 
gaining unit. The employer credited plaintiffs with 
continuous seniority from the time they had originally 
begun work with the company in non-supervisory posi- 
tions. Defendant union contended that time spent in 
supervisory positions should be excluded from senior- 
ity. The dispute was submitted to arbitration without 
plaintiffs being given notice of the proceedings or 
opportunity to participate. The arbitration award 
adopted the position urged by the union. Plaintiffs 
brought suit in equity and the trial court declared the 
award null and void and enjoined its enforcement. On 
appeal, held, affirmed, one judge dissenting. 

Sometimes in arbitration proceedings under a col- 
lective bargaining agreement the interests of an in- 
dividual or group of employees are opposed to the 
position adopted by the union. This raises the question 
whether these employees have a right to have their 
position independently represented in the proceedings. 

In the past most courts have held that the union and 

the employer are the only parties to the labor contract 

and individual employees cannot claim any rights 
thereunder in the arbitration process. Under this view 
the union has the sole right to bring arbitration pro- 
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ceedings, to participate in them, and to move to vacate 
an adverse award. Recently some courts have taken 
the view that individual employees do possess rights 
in arbitration proceedings affecting their interests and 
should be allowed to participate. In Matter of Iroquois 
Beverage Corp. the court ordered participation of 
individual employees in an arbitration proceeding 
where it appeared, in view of past misconduct by union 
officials and the union’s conceded favoritism toward 
another group of employees, that the union would not 
represent the interests of all the employees. To some 
extent individual activity in the labor relations field 
is undesirable because it may disturb the stability of 
the collective bargaining situation. On the other hand, 
exclusive control by the union of the arbitration proc- 
ess may not sufficiently protect the rights of in- 
dividuals because of the opportunity for discrimina- 
tion by the union among members of the bargaining 
unit. Although the individual employees may not be 
parties to the labor agreement, they are greatly af- 
fected by it. Therefore, sound labor policy would 
seem to require that adequate protection be afforded 
the individual without destroying the stability of the 
collective bargaining arrangement. It may be argued 
that the statutes create a substantive right in em- 
ployees to settle directly with the employer, a right 
which cannot be taken away by agreement between 
union and employer. However, the better view seems 
to be that these provisions are intended only to make 
clear that the employer is not guilty of a refusal to 
bargain if he deals with the individual, and that the 
parties may still agree that all disputes be handled 
exclusively by the union. The best approach to the 
problem would seem to be to recognize the power of 
the union to administer and control the arbitration 
procedure subject to a duty to represent the members 
of the bargaining unit without arbitrary discrimina- 
tion. So long as the union exercises reasonably the 


84 

















CASE COMMENTS 


authority vested in it, its position should be binding 
on all employees. The court in the principal case takes 
a different view, saying “where the interests of two 
groups of employees are diametrically opposed to each 
other and the union espouses the cause of one in the 
arbitration, it follows as a matter of law that there 
has been no fair representation of the other group. 
This is true even though, in choosing the cause of 
which group to espouse, the union acts completely 
objectively and with the best of motives.” Put simply, 
in every seniority dispute all employees who would 
be adversely affected by an award adopting the posi- 
tion urged by the union must be given notice of the 
proceedings and a chance to participate. This view 
seems an undesirable deviation from the principle that 
conflicting interests among members of the bargaining 
unit should ordinarily be resolved within the union. 

It would seem undesirable to impose upon the ar- 
bitrator the task of deciding in each dispute whether 
the employees seeking independent representation have 
been arbitrarily discriminated against by the union. 
Moreover, it may well be beyond the jurisdiction of 
the arbitrator, whose job is to interpret the labor 
agreement, to consider and decide such an issue. The 
proper procedure would seem to be to require the dis- 
satisfied employees to prove to a court of equity that 
the union has taken an arbitrary and unreasonable 
position, where upon the court would order that the 
employees be independently represented, or would en- 
join enforcement of the award. This procedure would 
also eliminate the need for giving notice of the arbi- 
tration proceedings to all employees who would be 
adversely affected by an award adopting the position 
urged by the union. 








INDUSTRIAL RELATIONS DIGEST 


SECTION 301(A) GIVES FEDERAL COURTS JU- 
RISDICTION OVER SUIT BY UNION FOR 
ENFORCEMENT OF AWARD MADE IN AR- 
BITRATION PURSUANT TO COLLECTIVE- 
BARGAINING AGREEMENT * 


Condensed from 73 Harvard Law Review 1408-1410 (May 
1960) and printed with permission from Harvard Law 
Review. Copyright © 1960 by the Harvard Law Review 
Association. Business address: Gannett House, Cam- 
bridge, Massachusetts. Single copy price, $1.50. 


Textile Workers v. Cone Mills Corp. (4th Cir. 1959), 
268 F.2d 920 

In an action by the Textile Workers Union to en- 
force an arbitration decision awarding compensation 
to the employees of Cone Mills, the district court found 
that it lacked jurisdiction because of the Supreme 
Court’s decision in Association of Westinghouse Sala- 
ried Employees v. Westinghouse Elec. Corp. On appeal 
to the Fourth Circuit Court of Appeals, held, reversed. 
When a suit by a union for compensation due the em- 
ployees whom it represents follows an arbitration 
award, Textile Workers v. Lincoln Mills rather than 
Westinghouse controls. 

The union’s allegation of federal jurisdiction in the 
present controversy was based upon section 301(a) of 
the Labor Management Relations Act. In Westing- 
house, the first case in which section 301 came before 
the Supreme Court, a union sued for back pay al- 
legedly due under the terms of a collective-bargaining 
agreement. The only point clearly established was that 
section 301 does not give federal courts jurisdiction 
over suits for accrued wages brought by labor organ- 
izations on behalf of employees. Textile Workers v. 
Lincoln Mills, also involved a dispute over back pay, 
but this time the union was suing for specific perform- 
ance of a collective-bargaining agreement to arbitrate 





* Footnotes are omitted. 
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such grievances. The Court upheld federal jurisdic- 
tion, adverting to Westinghouse only in a footnote 
where it was distinguished as a case in which the 
union was suing on the individual contracts of the 
several employees rather than on its own behalf. 

The distinction between suits based upon agreements 
running to the union and those based upon agreements 
running to individual employees is not always easy 
to perceive. The present case presents just such a situ- 
ation. The union’s claim was ultimately founded upon 
the employer’s agreement with the union to arbitrate, 
which of course includes an undertaking to abide by 
the result of the arbitration, and in this respect the 
case resembles Lincoln Mills. On the other hand, the 
immediate goal of the union’s suit was to obtain com- 
pensation due individual employees, and in this respect 
the case resembles Westinghouse. Westinghouse seems 
even more apposite when it is considered that both 
there and in the present case the claims were capable 
of being asserted in state courts, while in Lincoln 
Mills these courts were not available, making the need 
for a federal forum more acute. 

Despite the close similarity to Westinghouse, two 
other federal courts have also followed Lincoln Mills 
when faced with fact situations like the present. The 
Sixth Cireuit Court of Appeals distinguished Westing- 
house on the ground that it did not involve an arbitra- 
tion proceeding—a factor wholly unrelated to the ex- 
planation of Westinghouse contained in the Lincoln 
Mills footnote. A district court in the Fourth Circuit 
based its jurisdiction over the suit before it on the 
ground that it had forced the parties in the particular 
case to arbitrate. 

There are compelling considerations, unstated by the 
courts, which may have motiviated the disregard of 
Westinghouse in the present case and in the two prior 
federal cases. Even though individual employees are 
theoretically capable of enforcing their rights under 
arbitration awards, it is more practicable for the 
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union to do so, since it is familiar with the prior ar- 
bitration proceedings and since the individual interests 
are often too small to prompt the bringing of suits. 
The difficulty with these considerations is that they 
prove too much; they apply not only to arbitration 
agreements but to all provisions of a collective-bar- 
gaining contract, and lead to the conclusion that all 
suits between unions and employers founded ultimately 
upon the provisions of a collective-bargaining agree- 
ment fall within section 301. Thus, the same argu- 
ments may be used to demonstrate that the union 
should be the party to litigate a dispute concerning 
the wage provisions of employment contracts. 

It is possible, however, that the Westinghouse deci- 
sion no longer retains any vitality. The narrow in- 
terpretation of section 301 taken in that case, render- 
ing the section inapplicable the fact situation then 
before the Court, was prompted by doubts on the 
part of three of the five-justice majority concerning 
its constitutionality as a purely jurisdictional statute. 
These doubts were dispelled by Lincoln Mills, which 
held that the section was substantive as well as juris- 
dictional, so that federal courts were to apply federal 
law. Moreover, this holding created the strongest rea- 
son for allowing suits like Westinghouse to be brought 
in federal courts. If union agreements with manage- 
ment, such as agreements to arbitrate, are to be judged 
by federal law, while applications of these agreements 
to employees, such as arbitration awards, are to be 
left to state courts, serious conflict-of-laws problems 
could result. If Westinghouse is to be limited to its 
facts, it is perhaps appropriate that the first step 
should be taken in cases like the present, which involve 
arbitration clauses and thus superficially resemble 
Lincoln Mills. But it should at least be recognized 
that a narrowing process has begun. 
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REMEDY FOR MISASSIGNMENT OF OVERTIME 
HELD NOT ARBITRABLE 


Condensed from 108 University of Pennsylvania Law Re- 
view 614-618 (February, 1960), and printed with permis- 
sion from the University of Pennsylvania Law Review. 
Business address: University of Pennsylvania Law School, 
3400 Chestnut Street, Philadelphia 4, Pa. Single copy 
price, $1.50. 


Refinery Employees Union v. Continental Oil Co., 268 
F.2d 447 (5th Cir. 1959) 

Union brought suit in a federal district court to 
compel employer to arbitrate its claim of misassign- 
ment of overtime, including union’s remedial claim 
for wage payment to the aggrieved employee at the 
overtime rate. Employer consented to submit only 
the issue of breach to arbitration, maintaining that 
questions of remedy were not “differences relating to 
the interpretation or performance” of the agreement. 
The district court and the court of appeals agreed, 
holding, first, that the determination of whether a 
disputed issue is arbitrable is for the court; second, 
that under the contract only the issue of breach was 
within the arbitrator’s competence. 

The Supreme Court has interpreted Taft-Hartley’s 
section 301(a) as extending federal jurisdiction over 
actions for specific performance of agreements to 
arbitrate and as a mandate “that the substantive law 
to apply in suits under § 301(a) is federal law, which 
the courts must fashion from the policy of our national 
labor laws.” Under that law there is ample authority 
holding that the arbitrability of a given grievance 
contention is a question for the court. But the instant 
case is the first to split off breach from remedy and 
to deny the arbitrator power to decide the latter where 
the former is held within his jurisdiction. 
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Parenthetically, the court reserved judgment as to 
“any remedy the aggrieved employee or the Union 
may have for misassigned overtime work.” The court 
may be leaving open the possibility of a judicial rem- 
edy in the event that the arbitrator finds a misassign- 
ment. The opinion elsewhere insists that inasmuch as 
the dispute concerning appropriate remedy is a basic 
one, the proper persons to decide it are “the repre- 
sentatives of the Union and the Company, not some 
third arbitrator.” But by definition in this context 
the collective bargainers have not decided that issue 
prior to breach, breach has occurred, and if there is 
to be a remedy at all, some third party must determine 
it. To say that court decision, rather than decision by 
the arbitrator to whom the contracting parties did 
agree to submit the issue of breach, most closely ap- 
proximates the probable intent of those parties seems 
unjustified. Equally unjustified would be a court-over- 
arbitrator choice grounded on considerations of which 
forum is more expert and more capable in the matter 
of grievance remedies. 

Alternatively, the court may be merely withholding 
comment as to the appropriate remedy, but suggesting 
that if the arbitrator found a misassignment the par- 
ties would be left to negotiate a remedy, with no 
further recourse to any authoritative tribunal. This 
would relegate the parties to substantially the same 
position they had occupied prior to suit, with the 
bargaining table called upon to supply an agreement 
which the long-drawn grievance negotiation proceed- 
ings have already demonstrated is unlikely to be 
achieved. Such an outcome calls in doubt the basic 
approach of segregating breach and remedy com- 
ponents within the labor dispute. It is likely that those’ 
parties contemplated something more than a bare 
determination of the fact of violation—rather that 
they contemplated that the party injured be made 
whole and that the possibility of recurrence be re- 


90 














CASE COMMENTS 


stricted by the coercion implicit in the award. Having 
consented the authority to arbitrate should they not 
be supposed to have consented powers of effective 
arbitration, including the award of any remedy which 
experience would reveal as necessary and reasonable 
to prevent further invasion of the violated right? 
Consider the measures to which bargainers would 
perforce have to resort in their agreements in order 
to avoid the frustrating effect of the instant decision. 
They might include a general arbitrability clause, but 
this has heretofore been found unacceptable in the 
majority of collective bargaining contracts. They 
might include a damages section appropriate to each 
provision of the agreement—a cumbersome procedure 
which would demand more of a difficult collective 
bargaining agreement than is demanded of a commer- 
cial contract. Finally, they might have recourse to a 
general damages provision similar to the general con- 
cession of arbitrability agreed upon in the first in- 
stance—an alternative probably also unacceptable in 
view of certain provisions characteristically present 
in a bargaining agreement, such as that proscribing 
the subversion of a shop steward in his union activi- 
ties, breach of which presents an injury not readily 
susceptible of monetary valuation. The unfeasibility 
of each of these alternatives lends strength to the 
reasonableness of inferring that, absent a specific 
remedial provision, the parties consented to an arbi- 
trator’s award of those remedies necessary to make 
the agreement viable. In any event, the avenue of ap- 
peal of an award on the grounds of unreasonableness 
will presumably still be open, on the theory that no 
consent to such an award could be inferred. This re- 
sult would harmonize, moreover, with the usual ex- 
perience of arbitrators that the parties, while fre- 
quently raising the issue of arbitrability, nevertheless 
actually permit the arbitrator to decide the issue and 
award a remedy if one is necessary. It is submitted 
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that the withholding of this seemingly natural power 
from the arbitrator deviates from the court’s avowed 
policy “that private arbitration in the labor-manage- 
ment field is to be afforded broad liberalities.” 


BANKRUPTCY—EMPLOYEES’ PROFIT SHARING 
TRUST HELD OUTSIDE PURVIEW OF BANK- 
RUPTCY ACT SECTION 4(a) 


Condensed from 108 University of Pennsylvania Law Re- 
view 1218-1224 (June 1960) and printed with permission 
from University of Pennsylvania Law Review. Business 
address: University of Pennsylvania Law School, 3400 
Chestnut Street, Philadelphia 4, Pennsylvania. Single 
copy price, $1.75. 


Associated Cemetery Management, Inc. v. Barnes, 268 
F.2d 97 (8th Cir. 1959) 

The management company for a large number of 
cemetery corporations created a profit sharing trust 
fund for the benefit of its employees. Subsequently, 
several trustees filed a petition under the federal 
Bankruptcy Act. The referee entered an order ad- 
judicating the trust bankrupt, but the district court 
set it aside and dismissed the petition. The court of 
appeals, affirming, held that a mere private trust fund 
was not entitled to the benefits of the act. 

Determination of who may become a voluntary bank- 
rupt requires correlation of three sections of the Bank- 
ruptey Act. Section 4(a) provides that any person, 
with certain exceptions, may file a voluntary petition. 
“Person” is defined to include “corporations” which in 
turn is used as a word of art pertaining to any body 
with form of organization or extent of powers suffi- 
ciently similar to a corporation to warrant corporate 
treatment under the act. Despite the broad construc- 
tion given the definition of corporation, the ordinary 
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trust fund has been held not amenable to federal bank- 
ruptecy proceedings. In the instant case petitioner 
attempted to prove that the employees’ profit sharing 
trust in question was not an ordinary trust but rather 
an entity endowed with enough corporate trappings 
to be encompassed by the “corporation” terminology 
elucidated by prior federal bankruptcy cases. 
Disallowance of adjudicating the trust as an entity 
does not disserve the purposes of the Bankruptcy Act 
by allowing favoritism toward particular creditors or 
denying relief to the honest debtor who wishes to re- 
turn to the business world discharged from debt. In- 
deed, there is no business to which the profit sharing 
trust may reasonably be expected to return; and, 
assuming that the trustee or trustees can be subjected 
to bankruptcy proceedings as a “person,” the possi- 
bility remains that creditors may yet obtain payment 
out of the trust corpus. Trust law gives to the trustee 
a right of reimbursement from the fund where he has 
personally satisfied a liability on an intra vires con- 
tract, and he may properly use trust funds to exonerate 
this liability. As for pursuing this right into bank- 
ruptey proceedings, the act provides that the trustee 
in bankruptcy is vested with the bankrupt’s title in 
certain property including rights of action. It is likely 
that by this means the trustee in bankruptcy would 
be subrogated to whatever indemnification rights the 
bankrupt might possess and that he would be vested 
with title thereto. 
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FEDERAL PRE-EMPTION 


A Study in the Conflict of Federal Pre-emption and 
State Sovereignty: Disparate Labor and Jurisdic- 
tion Policies 


Condensed from an article, published in XXXIV St. John’s 
Law Review 220-236 (May 1960). Business address: 96 
Schermerhorn Street, Brooklyn 1, N. Y. Single copy price, 
$1.25. 


The stated purpose of this note is to discuss “two 
inherently incompatible attitudes which have been 
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manifested by the federal judiciary and Congress” 
toward state courts and administrative agencies. They 
are described as a broad prohibition of federal court 
injunction of state proceedings, on the one hand, and 
federal pre-emption of certain fields, on the other. 

Development of these doctrines is traced, going back 
to 1793, and proceeding through the various decisions 
which have been handed down by the United States 
Supreme Court in recent years. 

Despite the 1959 amendments to the LMRA, which 
apparently solved the issue of conflicting jurisdiction, 
the article maintains that the “no-man’s land” is still 
a fact to be reckoned with. The permissive language 
affords no guarantee of remedy. “In the absence of 
state action or a lowering of the Board’s standards, 
the employer is no better off than he was before.” 

A second “and perhaps most significant” effect of 
the Labor Management Reporting Act, according to 
the note, is that it modifies the rule of exclusiveness 
“which has pervaded and controlled the subject” for 
more than a decade. In weighing how much of a quali- 
fication the legislation represents, four possibilities 
are considered: 


(1) the Act represents a significant retreat 
from the Garner position and, as such, seriously 
undermines the policy of pre-emption which has 
been followed since the earliest comprehensive 
labor legislation, (2) the Act was passed to meet 
the needs of a particular situation and will not be 
given effect beyond the scope of that situation, 
(3) Congress doesn’t care about uniformity be- 
low the jurisdictional requirement level, or (4) 
Congress simply isn’t as fastidious about exclu- 
siveness as the Supreme Court. 


The note concludes with the observations that at- 
tempts to avoid conflict between federal and state 
judiciaries “have been responsible for a disproportion- 
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ate amount of litigation,” and that Congressional 
“abnegation is undoubtedly responsible in at least a 
small way.” Congressional intent should be manifested 
as explicitly and as often as possible. “Congress has 
seemingly risen to the occasion with the Landrum- 
Griffin Act. It is only urged that, if clarification of 
this legislation is necessary, and it seems upon analy- 
sis that clarification will be necessary, Congress again 
rise to the occasion and express such clarification.” 


LABOR DISPUTES 
Protecting the Public Interest in Labor Disputes 


Condensed from an article by Frank E. Cooper, published 
in 58 Michigan Law Review 873-886 (April 1960). Busi- 
ness address: Hutchins Hall, Ann Arbor, Michigan. Sin- 
gle copy price, $2.00. 


Three proposals to curb strikes in basic industries, 
in the public interest, are examined. These are (1) 
bringing “public” representatives into the bargaining 
process, (2) amending the antitrust laws to apply to 
labor unions, and (3) creating “labor courts” with 
powers of compulsory arbitration. Professor Cooper 
rejects each of these programs as inadequate, then 
suggests a “new approach.” 

History has shown that the “public member” ap- 
proach does not work, according to the article. The 
most that “public members” can do is to serve as a 
catalytic agent to compromise, providing stop-gap 
solutions. Although the theory of applying the anti- 
trust laws to union monopolistic practices is valid and 
good, “its practical application involves difficulties 
not yet solved.” The remedies utilized for business are 
inappropriate to the case of union monopoly, Profes- 
sor Cooper argues. It would scarcely be practical to 
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split up a big union. More important, “one wonders 
what good would be accomplished.” Injunctive relief 
is “practically a dead letter.” A second basic difficulty 
is that “many of the most effective monopolistic prac- 
tices of the unions are now protected by law.” The 
author cites compulsory union membership as an out- 
standing example. 

The term “specious” is applied to the “labor court” 
suggestion. Rather than a court, it would be “only a 
dignified name for a group of arbitrators.” Courts 
determine legal controversies which may be solved by 
application of statutes and common-law rules, Profes- 
sor Cooper notes. “But there are no statutes or com- 
mon-law rules that tell us whether a group of em- 
ployees deserve a wage increase (and if so, how much 
and how soon) or whether management should have 
a right to cut out ‘featherbedding’ practices under 
which some employees are paid for not working.” The 
term would merely be “a euphemistic description of a 
process of compulsory arbitration.” This is “surely 
not” the answer to the problem, in Professor Cooper’s 
opinion. The whole idea is anathema to managers of 
unions as well as business, and is “at odds with funda- 
mental concepts of our democratic society.” 

Two principles are advanced as a basis for a more 
effective approach: (a) an effective method should be 
adopted to let the public know all the facts in a labor 
dispute of sufficient stature to imperil the national 
well-being, to help crystallize public opinion, and (b) 
consideration should be given to expanding administra- 
tive and regulative authority of Government agencies 
in the field, such as the National Labor Relations 
Board. 

To implement the program, the author recommends 
the creation of an administrative agency, vested with 
powers to ascertain the facts involved in critical labor 
disputes and to disseminate information to the public. 
The same agency should be given powers to impose 
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certain sanctions designed to curb abuses by either 
side and to promote the public interest in a fair settle- 
ment. Problems of appropriate bargaining units, 
strike votes, union security, designation as the exclu- 
sive representative are considered. 


PERFORMANCE APPRAISAL 
Some New Insights Into Performance Appraisal 


Condensed from an article by Kenneth E. Richards, pub- 
lished in 37 Personnel 28-39 (July-August 1960). Busi- 
ness address: American Management Association, 1515 
Broadway, New York 36, New York. Single copy price, 
$1.25; nonmembers, $1.75. 


The “more modern” approach to performance ap- 
praisal views it as essentially a problem in communi- 
cations—“the establishment of a constructive relation- 
ship between the rater and the employee.” United Air 
Lines, where the author is Personnel Research Man- 
ager, sees performance appraisal as a supervisory 
tool, “a means of helping the employee maintain satis- 
factory performance on his present job.” The pro- 
gram is based on the idea that the system should 
provide opportunities for talking with and counseling 
employees. 

To operate the program in this manner, the company 
decided to find out “what really goes on between the 
participants in an appraisal interview.” A projective 
device designed to tap attitudes and feelings at a 
deeper, unconscious level was used to explore this 
area. The article explains the technique and discusses 
what was learned from administering it to 47 super- 
visors and managers from various departments. 

Supervisors’ views of appraisal and appraisal meth- 
ods, the author states, “are often distorted by their 
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own anxieties and self-perceptions and by pressures 
from above.” Similarly, top management opinions of 
the program stem from a false perspective. They are 
disappointed when faced with limitations of perform- 
ance appraisal which are “inherent but not particularly 
relevant.” 


PICKETING 


The Impact of 8(b) (7) (c) on Organizational, Informa- 
tional, and Recognition Picketing 


Condensed from an article by Blair 8. McMillin, published 
in 21 University of Pittsburgh Law Review 709-719 (June 
1960). Business address: 72 First Avenue, Pittsburgh 22, 
Pennsylvania. Single copy price, $1.50. 


This note examines early decisions of the federal 


district courts under the Disclosure Act’s new section 
8(b)(7)(c). Particular attention is devoted to in- 
terpretation of the “reasonable time” provision and the 
“escape” proviso of (C) on informational picketing. 
The analysis indicates “that Congress has left the 
ultimate content and meaning of this most important 
provision in the hands of the courts because of its 
failure to express itself clearly as to when, if ever, the 
‘escape’ proviso is to be applied.” The author feels 
that the courts are going to hold that the provision “is 
no more than a draftsman’s sop thrown to the labor 
movement.” In conclusion, the note states that sig- 
nificant problems are presented by the section because 
of poor draftsmanship and a failure to realize its 
implications. “Upon first analysis, it would seem that 
this section as drafted and interpreted by the courts 
in these early cases is decidedly favorable to the 
employer.” 
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UNION ORGANIZATION 
The Personality Profile of Southern Textile Workers 


Condensed from an article by Solomon Barkin, published 
in 11 Labor Law Journal 457-472 (June 1960). Business 
address: Commerce Clearing House, Inc., 4025 W. Peter- 
son Ave., Chicago 46, Illinois. Single copy price, $1.00. 


An evaluation of union organizing techniques, with 
special emphasis on the Southern Textile worker, is 
offered by the director of research, Textile Workers 
Union of America. As organizational difficulties have 
mounted during the last decade, “more interest has 
developed among trade unions in formal descriptions 
and definitions of the individual social structures and 
the cultural patterns of the people being organized. 
It is hoped that this information will serve to check 
the union leaders’ current images of the attitudes and 
behavior patterns of the unorganized workers.” This 
information is also being sought as a basis for evalu- 
ating “the changes in strategy, methods and appeals 
needed for more effective operations.” 

To increase the effectiveness of recruiting activities 
among Southern textile workers, the author reports, 
“analyses and reviews have been made of the person- 
ality profiles of both the unorganized and organized 
textile workers.” Information was assembled from 
firsthand observation, discussion and field studies by 
sociologists, and opinion surveys by commercial or- 
ganizations. 

The author provides in this article a broad survey 
of Southern textile workers, unorganized and organ- 
ized, based on these investigation techniques. The 
dominant factor in shaping the “life and personality” 
of these people is declared to be the textile mill job, 
characterized as “a low-wage job in an autocratic and 
paternalistic environment.” A picture is also provided 
(from the union’s point of view) of the “nonoccupa- 
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tional” life of the employees. Mr. Barkin maintains 
that the “mill village and the mores and habits of 
living of textile workers tend to enhance and reinforce 
the employer’s power, to strengthen the worker’s ac- 
ceptance of the employer’s role as arbitrator within 
the community... .” The family and religion are 
listed as the great outside influences contributing to 
support “conformance to the mill culture.” 

The author states that the “vast majority” of the 
workers would be inclined to support unions, “but they 
are unable to withstand the antiunion pressures ex- 
erted by the family, employer and community groups.” 
Distinctive elements in the outlook of organized textile 
workers are discussed. In conclusion, the article de- 
clares: 


Analysis has shown that considerable disaffec- 
tion exists within the unorganized textile com- 
munity. The organizer’s task is not only to corral 
the hard core of unionists, but also to build up 


groupings within the work force which would 
safeguard the individual from the antiunion pres- 
sures and help reinforce his inclinations for sup- 
porting unions. Organizing drives must neces- 
sarily be long and patiently developed to create 
the cohesive internal structure of groups which 
ean effectively maintain a union in face of the 
virulent antiunion campaigns generally conducted 
in textile communities when organizing drives are 
underway. 








WELFARE AND PENSION TRUSTS 


The Taft-Hartley Welfare and Pension Trust—An 
Emerging Legal Entity 


Condensed from an article by Jerome H. Kern, published 
in 35 New York University Law Review 1182-1189 (June 
1960). Business address: Vanderbilt Hall, Washington 
Square South, New York 3, New York. Single copy price, 
$2.00. 


This Note examines the legal character of and extent 
of federal supervision over welfare and pension funds 
regulated by section 302(c)(5) of the Labor Manage- 
ment Relations Act. Areas covered include require- 
ments of a trust under section 302, status of suits to 
enforce the employer’s obligation to make trust pay- 
ments, judicial protection of employees’ rights, ad- 
ministrative problems, and termination or modifica- 
tion. The author concludes that legislation is “too 
inflexible” to deal with a developing institution of this 
type. “Instead, section 302 can and should be in- 
terpreted to give the federal courts broad equitable 
jurisdiction to oversee the funds. Just as the common 
law courts developed the trust to fulfill a particular 
need, courts of today can apply and develop case law 
to provide uniform and flexible supervision of the 
section 302 trust.” 


























